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No. 134, Original

In the Supreme Court of the United States

_____________________________
                                                         

State of  New Jersey
                                                                   

v.
                                                         

State of  Delaware
                            

_____________________________

Expert Report of Professor Joseph L. Sax

1.  My name is Joseph L. Sax.  My address is:  Boalt Hall, School of Law, University of
California, Berkeley, California, 94720.  I am the James H. House & Hiram H. Hurd Professor
(emeritus) at the University of California, Berkeley.  I have been a member of the Berkeley
faculty since 1987.  From 1966 to 1986, I was on the faculty of the University of Michigan,
where I was the Philip Hart Distinguished University Professor.  Prior to that time, I practiced
law in Washington, D.C. and was on the faculty of the University of Colorado.  From 1994 to
1996, I served as Deputy Assistant Secretary of the Interior and as Counselor to the Secretary of
the Interior.  I am a graduate of Harvard College and the University of Chicago Law School, and
hold an honorary Doctor of Laws degree from the Illinois Institute of Technology.  I am a fellow
of the American Academy of Arts and Sciences.

2.  I have no interest in, or connection with, any of the parties to this case other than having been
retained by the State of Delaware to review the claim made by the State of New Jersey, to
provide my opinion as an expert on the background and historical understanding of riparian law,
and to prepare this Expert Report.

Qualifications

3.  For more than 40 years as a scholar and teacher, one of my principal interests has been
research and teaching in the field of water law.  It has been a central issue considered in classes
and seminars I have taught.  I am the author of a number of books and articles on the subject,
including Water Law: Cases and Commentary (Pruett Press, 1965); Water Law, Planning and
Policy (Bobbs-Merrill, 1968); Federal Reclamation Law, in II Waters and Water Rights, Chapter
8 (Allen Smith Co., ed. R. E. Clark, 1967); and four editions of Legal Control of Water
Resources, the most recent being the 4th edition (with Barton H. Thompson, John Leshy &
Robert H. Abrams) (St. Paul, Thomson/West, 2006).  I have consulted for the Council of Great
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Lakes Governors and the International Joint Commission (Great Lakes).  During my tenure at the
United States Department of the Interior, one of my principal responsibilities was dealing with
interstate water issues on the Colorado River.  After leaving the Department of the Interior, I
served as a consultant for the U.S. Bureau of Reclamation, and I am currently a consultant for
the Southern Nevada Water Authority.  I served as an expert for the State of Mississippi in a case
involving riparian rights and submerged lands owned by the State.  I recently prepared a report
on the law of groundwater for the California State Water Resources Control Board.

Information Required Pursuant to Rule 26(a)(2)(B)

4.  My curriculum vitae is attached hereto as Exhibit A, and a list of all my publications within
the past 10 years is attached hereto as Exhibit B.

5.  All the data and information considered by me in forming the opinions herein, other than         
knowledge gained over many years of study in the field, are cited in this report.

6.  I am being compensated for my work in preparing this report and for my testimony, if             
called, at the rate of $500 per hour, plus out-of-pocket and travel expenses.  My compensation is
not contingent on or related in any way to the outcome of this case.

7.  I testified as an expert witness for the State of Mississippi in Bayview Land, Ltd. v.
Mississippi, Cause No. C2402-98-389, in the Chancery Court of Harrison County, Mississippi, in
2002.  I have recently prepared an expert report for the United States and expect to be called to
testify in the pending case of Glamis Gold, Ltd. and United States of America (In the Arbitration
Under Chapter Eleven of the NAFTA and the UNCITRAL Arbitration Rules). 

Scope of Assignment

8.  I have been retained by the State of Delaware to provide an historical analysis of riparian
rights and laws as they existed at the time the 1905 Compact was executed by Delaware and New
Jersey, as well as an opinion as to the interpretation to be given to the language in Article VII of
the 1905 Compact at issue in this case, insofar as I can do so based on my knowledge of the
history and understanding of the law of riparian rights in the 19th and early 20th centuries.  For
the purpose of preparing this opinion, I have read the initial pleadings and appendices filed in this
case, the riparian grants, leases, and conveyances issued by New Jersey between 1854 and 1920
(which are discussed in the Affidavit of Richard Castagna and attached to New Jersey’s initial
filing), New Jersey’s responses to Delaware’s requests for admissions, certain documents
pertaining to New Jersey’s 1980 Coastal Management Plan, a permit issued by New Jersey in
1991 to the Keystone project, and a permit issued by New Jersey in 1996 to the Fort Mott project.

9.  I have been asked to address the historical context for the drafting of Article VII, and the
meaning and scope of the Article VII language “to exercise riparian jurisdiction of every kind and
nature, and to make grants, leases, and conveyances of riparian lands and rights under the laws of
the respective States.”  My report therefore describes the history and understanding of riparian



1 Elsewhere in the 1905 Compact one finds the more familiar terms “jurisdiction” (in the
introductory paragraphs and in Article VIII) or “exclusive jurisdiction” (in Article IV).

2 In this Report, I shall speak of riparian rights as they existed prior to the time of the
1905 Compact, though the general shape of riparian rights has not changed significantly in the
past century.

3 See John M. Gould, A Treatise on the Law of Waters, Including Riparian Rights and
Public and Private Rights in Waters Tidal and Inland § 148, at 297 (3d ed. 1900) (“Gould”). 
Legally, there is no distinction between land on the bank of a river and land on the bank of a lake
or the sea, though technically the latter categories are termed littoral land, lit(t)us being the Latin
word for sea shore or coast. 
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rights and laws in the United States, including New Jersey and Delaware, up to the execution of
the 1905 Compact.  

Summary of Opinion

10.  Riparian jurisdiction embraces jurisdiction only over the incidents of riparian land-
ownership, such as authorization to build a wharf to access navigable waters far enough to permit
the loading and unloading of ships, and the right to own accretions.  Authority to make grants,
leases, and conveyances of riparian lands and rights is the concomitant power to make available
state-owned lands beneath navigable waters needed to implement incidents of riparian
landownership, such as construction of a wharf.  Such authority is jurisdiction over the definition
and scope of property rights, that is, the rights and privileges that attach to riparian lands.  It does
not include police power jurisdiction to determine the legality of activities on, or in connection
with the use of, riparian property such as a wharf.  Nor does it include jurisdiction to determine
the scope or content of public rights in navigable waters, which may be invoked to limit the
exercise of riparian rights.

Opinion

11.  Article VII of the 1905 Compact reads: “Each state may, on its own side of the river,
continue to exercise riparian jurisdiction of every kind and nature, and to make grants, leases, and
conveyances of riparian lands and rights under the laws of the respective states.”  The phrase
“riparian jurisdiction” was not then, and is not now, a legal term of art.  It is, to the best of my
knowledge, found neither in the treatise or article literature, nor in judicial opinions or statutes.
That particular verbal formulation seems to have been devised for use in Article VII of the 1905
Compact as a limitation on the term “jurisdiction.”1

12.  Riparian law is a distinctive sub-category of the law of property.  It deals with the incidents
specific to ownership of riparian land.2  A riparian tract of land is one that abuts the water’s edge
on a river or lake, or the shore of the sea.3  The term derives from the Latin word “ripa”, which
means bank, as in the bank of a river.  Land that is on the bank of a river is riparian land.  As a



4 While it is conventional to use the term riparian rights, or entitlements, some riparian
incidents are property rights, and some – such as wharfing out onto state-owned bottomlands –
are usually privileges that depend on prior governmental permission.  See, e.g., 1 Henry Philip
Farnham, The Law of Waters and Water Rights § 113, at 528 (1904) (“Farnham’s Law of
Waters”).  For convenience, in this Report, I will use “riparian rights” as a general term to
describe use incidents of riparian landownership.

5 See generally 1 Farnham’s Law of Waters at 278-347; Gould at 296-447.  A modern
description of the incidents of riparian ownership, which for most purposes are quite similar to
what they were a century ago, can be found in 1 Joseph W. Dellapenna, Waters and Water
Rights §§ 6.01 et seq. (1991). 

6 See Gould § 149, at 300; 1 Samuel C. Wiel, Water Rights in the Western States § 904, 
at 942 (3d ed. 1911) (“Wiel”).  See, e.g., New Jersey v. Delaware, 291 U.S. 361, 375 (1934)
(“By the law of waters of many of our states, a law which in that respect has departed from the
common law of England, riparian proprietors have very commonly enjoyed the privilege of
gaining access to a stream by building wharves and piers, and this though the title to the
foreshore or the bed may have been vested in the state.”); Shively v. Bowlby, 152 U.S. 1, 40
(1894) (“a riparian proprietor, whose land is bounded by a navigable stream, has the right of
access to the navigable part of the stream in front of his land, and to construct a wharf or pier
projecting into the stream, for his own use, or the use of others, subject to such general rules and
regulations as the legislature may prescribe for the protection of the public”) (internal quotation
marks omitted); Mayor of Newark v. Sayre, 60 N.J. Eq. 361, 372-73, 45 A. 985, 990 (Ct. Errors
& Appeals 1900) (“Unquestionably the owner of a wharf on the river bank has, like every other
subject of the realm, the right of navigating the river, as one of the public.  This, however, is not
a right coming to him qua owner or occupier of any lands on the bank, nor is it a right which per
s[e] he enjoys in a manner different from any other member of the public.  But, when this right
of navigation is connected with an exclusive access to and from a particular wharf, it assumes a
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legal matter, the test of whether land is riparian is whether its boundary is at the water’s edge,
touching the water, whether or not there is anything like a bank.  Such lands – and only such
lands – are riparian.  Riparian law, or what is usually called the law of riparian rights,4 describes a
set of special benefits in regard to the adjacent water body to which riparian landowners are
entitled.

13.  Riparian landownership conventionally includes the right to divert a reasonable amount of
water for use on the riparian tract, the right to use the entire surface of the water (regardless of
bottomland ownership) for recreational swimming or boating, and the right to stop up a river to
install a dam in order to produce hydro-power.5  There are other incidents of riparian ownership,
such as a right to cut ice in the winter, though that use is of little importance today, as compared
with the 1800s.  Other important elements of riparian law are the rules of accretion, avulsion,
erosion, and reliction, which determine how and whether the shore boundary moves as land is
deposited or eroded at the edge of the tract, or as the sea level rises or falls.  Another incident of
riparian landownership is wharfing out, which is a right of access to a navigable depth of water.6 



very different character.  It ceases to be a right held in common with the rest of the public, for
other members of the public have no access to or from the river at the particular place; and it
becomes a form of enjoyment of the land, and of the river in connection with the land[.]”)
(Depue, J., concurring) (internal quotation marks omitted). 

7 However, as a New Jersey court held long ago, while “[i]t is true[] that a grant of a right
to build and maintain a wharf bears with it, by implication, the right to use it,” that does not
mean that any use that is advantageous to, or desirable for, the owner of the wharf is permissible. 
Keyport & Middletown Point Steamboat Co. v. Farmers Transp. Co., 18 N.J. Eq. 511, 1866 WL
89, at *5 (Ct. Errors & Appeals 1866).  “Extraordinary, unusual modes of use, no matter how
convenient they may be, are not annexed as incidents in law to” the property right of wharfing
out.  Id.

8 See Yates v. Milwaukee, 77 U.S. (10 Wall.) 497, 504 (1871) (“This riparian right is
property, and is valuable, and, though it must be enjoyed in due subjection to the rights of the
public, it cannot be arbitrarily or capriciously destroyed or impaired.”); Bell v. Gough, 23 N.J.L.
624, 1852 WL 3448, at *38 (Ct. Errors & Appeals 1852) (“I am further of opinion that, by the
true principles of the English common law, adopted in this state by the constitution of 1776, and
adapted to the condition and requirements of our government, the owner of a freehold estate on
the margin of tide water navigation has rights appurtenant to his freehold in the adjoining shore
. . . as appurtenant to his riparian ownership, the right to exclude the influx of the tide by the
erection of embankments, docks, or wharves, provided he does not impair or interfere with the
common right of navigation or fishery or any other common right”) (Nevius, J.); see also id. at
*23 (Elmer, J.), *33 (Potts, J.); 1 Farnham’s Law of Waters § 65, at 294 (“It appears to me
impossible to say that a mode of enjoyment of land on the bank of a navigable river which is thus
valuable, and as to which the landowner can thus protect himself against disturbance, is
otherwise than a right, or claim to which the owner of land on the bank of the river is by law
entitled within the meaning of the act requiring compensation for the destruction of such
rights.”).
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Essentially, wharfing out allows the riparian landowner to build a structure in the adjacent
bottomlands sufficiently far out into the water to allow a ship to navigate to it, so it could load
and unload, and its cargo could be transported on the wharf to the shore.  As an access right, it
provides the riparian landowner the physical capacity to make use of its water adjacency to
benefit from water-borne commerce or recreation.7 

14.  As these examples demonstrate, riparian rights deal with facilitation of the ability by a
riparian landowner to make general use of the water to which the riparian land is adjacent, rather
than with the ultimate specific uses made of the water.  Riparian law is property law.8  It speaks to
the rights of riparian landowners to make use of tidelands beneath navigable waters.  And it
speaks to the rights of riparian landowners among themselves, but not to the application of the
general police power to riparian property.  Thus, for example, riparian law determines how much
water a riparian landowner may divert for use on his riparian tract, vis-à-vis other riparian
landowners, but it does not speak to regulation of the kind of crops that may be grown, or whether



9 See, e.g., Obrecht v. National Gypsum Co., 361 Mich. 399, 105 N.W.2d 143 (1960)
(public trust, nuisance). 

10 See Gilman v. City of Philadelphia, 70 U.S. (3 Wall.) 713, 724-25 (1866).

11 “[I]t was recognized from the beginning that all riparian interests were subject to a
dominant public interest in navigation.”  United States v. Willow River Power Co., 324 U.S. 499,
507 (1945).

12 Riparian landowners held their riparian rights and privileges subject to the public right
to have migratory fish pass up rivers to their headwaters.  See Gould § 188, at 358; Joseph K.
Angell, Treatise on the Right of Property in Tide Waters and in the Soil and Shores Thereof
89 (1826, reprint ed. 1983) (“Angell on Tide Waters”); Wiel § 905, at 945.

13 U.S. Const. art. VI, § 2.
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a certain type of industrial facility, for which cooling water may be diverted from the river, is
permissible in regard to air pollution.  Those are matters left to the general police power.  One
finds no discussion or consideration of such issues in treatises and case law describing riparian
rights and riparian law.  By analogy, the law of real property permits ownership and occupancy of
real property, but those general rights may be limited under the police power to regulate, restrict,
or even prohibit specific activities on that property. 

15.  Similarly, certain public rights such as the federal navigation servitude, or state public trust
law, impose limits on what riparian landowners may do, but they do not arise out of riparian
landownership, and they exist independently of riparian law.9  For example, the federal navigation
servitude arises out of the federal commerce power,10 not out of property law, and imposes
independent restrictions on riparian rights.11  Similarly, there are public rights in the preservation
of fisheries that arise out of an independent body of environmental law – international, national,
or state – that may restrict the riparian rights to dam a stream for hydro-power, but the exercise of
that power would not logically be deemed an exercise of “riparian” jurisdiction.12 

16.  Because the jurisdiction of only one state is at issue in ordinary cases affecting riparian
rights, courts have not needed to distinguish between the realm of riparian jurisdiction and
jurisdiction exercised pursuant to the police power.  For example, if a riparian landowner loses
the use of some of the industrial cooling water it was diverting under its riparian rights because
the factory using it had to cut back production under applicable state air pollution laws, no
question arises as to the scope of riparian jurisdiction, as all jurisdiction is ordinarily embodied
within a single sovereign state or is dealt with under the Supremacy Clause of the Constitution13 if
there is conflict between state and federal laws.

17.  However, under the terms of the 1905 Compact at issue here, identification of the extent and
limits of the riparian realm, “riparian jurisdiction,” in the specific context of wharfing out,
becomes relevant.  To ascertain why the “riparian jurisdiction” and grants language of Article VII



14 Nothing in this Report involves the meaning of the Article VII phrase “own side of the
river.”  Instead, the analysis in this Report is based on my expertise in the history of riparian
rights and laws and thus the interpretation of the “riparian” language in Article VII.

15 “[O]wnership of the bed of the river . . . cannot be the foundation of a riparian rights
properly so called, because the word ‘riparian’ is relative to the bank, and not to the bed of the
stream, and the connection, when it exists, of property on the banks with property in the bed of
the stream depends not upon nature, but on grant or presumption of law.”  Gould § 148, at 297. 

16 See Shively, 152 U.S. at 49-50; Pollard’s Lessee v. Hagan, 44 U.S.   (3 How.) 212
(1845).  “The right of property in the soil covered by tide waters, in all navigable rivers and arms
of the sea within the limits of the state of New Jersey is vested in the state.”  Gough v. Bell, 22
N.J.L. 441, 1850 WL 4394, at *10 (Sup. Ct. 1850), aff’d, 23 N.J.L. 624, 1852 WL 3448 (Ct.
Errors & Appeals 1852); see Mayor of Newark, 60 N.J. Eq. at 363, 45 A. at 986. 

17 1871 N.J. Laws ch. 256, p. 44, § 1.  The present version of the law is found in New
Jersey Statutes Annotated § 12:3-10.  Prior to the regulation of wharfing out by statute, “the
owners of land bounding on navigable waters had an absolute right to wharf out and otherwise
reclaim the land down to and even below low water, provided they did not thereby impede the
paramount right of navigation.”  Bell v. Gough, 1852 WL 3448, at *23, *29 (Elmer, J.).  But the
“absolute right” was apparently only recognized down to the line of low water.  See id. at *38
(Nevius, J.).  The Wharf Act of 1851 required state approval to fill below the low-water line. 
See 1851 N.J. Laws, p. 335.

18 “[I]n the case of a mere purpresture the court will not enjoin or abate it, unless it shall
appear as a fact . . . to the injury of the public.”  Harlan & Hollingsworth Co. v. Paschall,
5 Del. Ch. 435, 1882 WL 2713, at *11 (1882).
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of the 1905 Compact might have been chosen, it is useful to note the historic situation of the law
affecting wharfing out.14

18.  In the late 19th and early 20th centuries, wharfing out into navigable waters – an incident of
the ownership of riparian land15 – was understood to have two elements that demanded state
involvement:  protection of the public right of navigation (usually implemented by setting a
bulkhead line to mark the furthest permissible water-ward extent of wharfs and other structures)
and permission to use submerged land below the high-water mark of navigable waters, which
land was owned by the state.16  The latter use was often implemented by a grant or lease of such
land, as was the case in New Jersey.  Under an 1871 New Jersey statute, riparian owners on tidal
waters who wanted to build a wharf could obtain a lease, grant, or conveyance to state-owned
lands in front of their riparian tracts by application to a board of riparian commissioners.17  Some
states, such as Delaware, however, seemed to recognize in this period that existing wharves
would be protected so long they did not impede public rights such as that of navigation.18  As to
the first element, protection of the right of navigation, if the wharf interfered with the public right
of navigation, it was considered a public nuisance.  As to the second element, permission to use



19 “If a littoral proprietor, without grant or license from the Crown, extends a wharf or
building into the water in front of his land it is purpresture, though the public rights of navigation
and fishery may not be impaired.  If such a structure causes injury to the public right, it is a
common nuisance and abatable as such[.]”  Gould § 21, at 45 (footnotes omitted); see also
Farnham’s Law of Waters § 113, at 527.  For a discussion of the traditional law relating to
wharfing out, see Angell on Tide Waters at 125-33. 

20 The law in New Jersey from the legislation of 1851 to modern times, as set out in note
17, supra, is discussed in detail in Bailey v. Driscoll, 19 N.J. 363, 117 A.2d 265 (1955).  State
permission to extend facilities into the state’s territory was authorized by grant or lease of land
within the external boundaries of the riparian tract after 1871.  In addition, the laws established
bulkhead and pier lines to set an outer boundary beyond which improvement could not be made,
in order to protect public rights of use in the waters, essentially the public right of navigation.  In
that way, both state proprietorship and the public’s rights of use were recognized.  At the same
time, the authority of the federal government to control the navigation of navigable waters to the
extent necessary for the regulation of interstate and foreign commerce was acknowledged.  This
history was similar to that in other states.  See 1 Farnham’s Law of Waters §§ 113b, 115, at 533,
554.

21 See note 16, supra.  Some states have granted specific tracts of land between high and
low tide to the riparian owners (e.g., People v. California Fish Co., 166 Cal. 576, 138 P. 79
(1913)) or, like Delaware, recognized generally that “title to riparian property extends from the
upland to the low water mark,” City of Wilmington v. Parcel of Land Known as Tax Parcel No.
26.067.00.004, 607 A.2d 1163, 1168 (Del. Sup. Ct. 1992); Harlan & Hollingsworth, 1882 WL
2713, at *10.  What is unusual here is that New Jersey owns the land between the high- and low-
water marks (except to the extent it has granted that land away), and Delaware owns the land
below the low-water mark.  See New Jersey v. Delaware, 291 U.S. 361 (1934).  These are the
lands usually referred to as being in the public trust, or jus publicum.  American public trust law
is usually traced back to the 1821 New Jersey case of Arnold v. Mundy, 6 N.J.L. 1, 1821 WL
1269 (Sup. Ct. 1821), a case involving conflicting claims to ownership of oyster beds, in which
the court upheld the state’s ownership of land beneath tidal waters, in this much-quoted passage:
“[T]he navigable rivers, where the tide ebbs and flows, the ports, the bays, the coasts of the sea,
including both the water and the land under the water, for the purposes of passing and repassing,
navigation, fishing, fowling, sustenance, and all the other uses of the water and its products . . .
are common to all the people, and that each has a right to use them according to his pleasure,
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submerged lands, if permission to use state submerged land on which to build a wharf was not
granted or otherwise assured, the wharf was subject to removal as a trespass on sovereign
property, historically known as a purpresture.19

19.   Riparian landowners who desired to wharf out routinely sought prior authority for their
wharf from the state as to both these matters.20  In the ordinary case, there was no ambiguity about
which state had jurisdiction over this riparian activity: the state in which the riparian land was
located also owned the submerged bottomlands.21  The failure to resolve New Jersey’s challenge



subject only to the laws which regulate that use; that the property indeed vests in the sovereign,
but it vests in him for the sake of order and protection, and not for his own use, but for the use of
the citizen[.]”  Id. at *9.  For a brief historical discussion, see Moses M. Frankel, Law of
Seashore, Waters and Water Courses, Maine and Massachusetts 125 (1969).  

22 1 Wiel § 898, at 934 (quoting Weems Steamboat Co. of Baltimore v. People’s
Steamboat Co., 214 U.S. 345, 355 (1909)).

23 See, e.g., Harlan & Hollingsworth, supra.

24 New Jersey v. Delaware, 291 U.S. at 375.
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to the boundary prior to the time of the 1905 Compact (or in the Compact itself) would have
created an unusual set of potential problems for New Jersey with regard to its issuance of “grants,
leases, and conveyances” to riparian landowners within the Twelve-Mile Circle, because New
Jersey’s claim to have jurisdiction on, over, and under the Delaware River within that area had
been denied by Delaware. 

20.  New Jersey may have been uncertain as to which state’s law governed the right to wharf out
because the law was that “[i]n a case of wharfing out . . . ‘[t]he rights of a riparian owner upon a
navigable stream in this country are governed by the law of the state in which the stream is
located.’ ”22  Thus, New Jersey could have feared that its prior grants, leases, and conveyances
applied to land that might turn out to be in Delaware, and that structures upon those lands would
become subject to scrutiny under the riparian standards that Delaware applied in its state.23 
Whether those standards might turn out to be more rigorous than those New Jersey had applied
could not be known with certainty.  Because, as Justice Cardozo later noted, “New Jersey in
particular has been liberal in according” to riparians “the privilege of gaining access to a stream
by building wharves and piers,”24 New Jersey might have wished to protect the owners of existing
wharves and structures.

21.  At the time the 1905 Compact was being drafted, there were, according to New Jersey’s
Castagna Affidavit, only a handful of structures extending from New Jersey into Delaware. 
Insofar as the unresolved boundary question between the two states raised in a novel form the
historic concern about purprestures and the states were concerned about which state’s law of
wharfing out applied to those landowners, it may explain the distinctive language chosen by the
drafters of Article VII of the 1905 Compact.  The law of wharfing out concerns a question of
jurisdiction over a riparian right; thus, it would explain the use of the phrase “riparian
jurisdiction.”  Moreover, because exercise of this riparian right under New Jersey law required a
grant or lease of state-owned land, it would explain the phrase in Article VII “to make grants,
leases, and conveyances of riparian lands and rights.”  Such language would also have been
appropriate to other riparian property rights questions, such as which state’s law governed
accretions, or which state had jurisdiction to authorize diversions of water for use on riparian



25 Cited in Affidavit of Richard Castagna (reproduced as Appendix 5 to NJ Brief at 33a,
¶ (5)). 

26 Id. at 32a-33a, ¶ (4).

27 Id. at 39a, ¶ (17). 
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lands.  Those concerns would be addressed by the phrasing “riparian jurisdiction of every kind
and nature.”

22.  Such an arrangement would have been consistent with descriptions in the then-existing
treatises (cited throughout this opinion), and the laws of New Jersey and Delaware, as to what
was comprised within the category of riparian rights: e.g., the right of access to navigable depths
via a wharf, the right to own accretions, or the right to divert from the river for use on riparian
land. 

23.  Riparian law descriptions and definitions do not, however, describe the conduct that may be
engaged in on riparian property.  Such conduct is governed under the jurisdiction of the general
police power.  For example, one has a riparian right to use river water to irrigate a riparian tract,
but there is no riparian right to grow marijuana or any other crop on the tract.  One may have a
riparian right to wharf out to navigable water so that a ship can tie up to the dock, but that does
not create a riparian right to have, or not to have, gambling on the ship or dock, or to determine
the safety rules for the ships that dock, whether or not they must be double-hulled, or have air-
pollution controls on their emissions, for example.  Similarly, nothing in the law governing the
right to construct a wharf insulates activities to be engaged in on the wharf, such as those
involved in the loading or unloading of particular cargoes, if they should constitute a nuisance or
otherwise violate general laws for the protection of public health or safety.  These are matters of
general police power law governed by the sovereign that has general police power authority.  

24.  I have examined New Jersey’s responses to Delaware’s Requests for Admissions, as well as 
the riparian grants, leases, and conveyances issued by New Jersey between 1854 and 1920 
discussed in the Castagna Affidavit.  The distinction between that which is authorized under these
exercises of riparian jurisdiction, and that which is within the scope of the general police power
jurisdiction, is manifest in these documents.  The various grants describing the land being
transferred state that piers or other structures are to be built, and where they describe the intended
uses do so in general terms, such as “he may deem proper and necessary for the improvement of
his property or for the benefit of commerce”;25 or “for the accommodation of vessels navigating
the same, and from time to time to rebuild and repair the same as may be necessary for the
improvement of his property and the benefit of commerce”;26 or “to exclude the tide-water from
so much of the land above described as lie under tide-water, by filling in or otherwise improving
the same, and to appropriate the lands under water above described to exclusive private uses.”27 
These actions exercising riparian jurisdiction do not include examination or regulation of the
particular activities intended to be engaged in. 



28 New Jersey’s Responses to Delaware’s First Requests for Admissions, No. 5
(filed Sept. 8, 2006).

29 Id., No. 9.

30 Id., No. 3.

31 Id., No. 22.

32 Other than the instant case, the case of Virginia v. Maryland, 540 U.S. 56 (2003), and
another New Jersey case involving an interstate compact with New York, see People v. Central
R.R. Co. of New Jersey, 42 N.Y. 283, 1870 WL 7713 (1870), the division of jurisdiction between
states over rivers appears to be unprecedented.

33 188 U.S. 410 (1903).
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25.  The responses to Delaware’s Requests for Admissions indicate a similar distinction.  For
example, New Jersey responded that “the grants do not expressly specify the precise business that
can be carried on at any point in time”28 or “the precise cargo that can be loaded or unloaded at
any specific point in time.”29  It also stated that the authorization or restriction of any particular
activity to be conducted on a wharf, pier, or like structure “would be under other State, federal or
local laws, and not by the establishment of pierhead and bulkhead lines.”30  A person wishing to
conduct a particular business activity on a wharf, in addition to receiving a riparian grant, would
still have to comply with all other “applicable New Jersey laws[] and local laws.”31  To the best of
my knowledge, the separation of authorities described in New Jersey’s Responses to Requests for
Admissions reflects the usual and traditional separation of the exercise of riparian rights from the
exercise of state police power. 

26.  This distinction between riparian property law and general regulatory law has been drawn in
many cases over the past century, though it has not arisen in the specific instance of two different
states, one holding riparian jurisdiction and another holding general police power jurisdiction.32 
Cummings v. City of Chicago,33 a case in the United States Supreme Court decided in the same
period the 1905 Compact in issue here was being drafted, illustrates the separateness of the
riparian realm of jurisdiction and that of the general police power, though it formally involved
jurisdiction over riparian rights in the federal government and a claim of federal preemption.  In
that case, the United States regulated riparian landowners’ wharfing out.  The landowner there
had complied with all the requirements of the federal permitting scheme that dealt with the
building of a dock in the river, only to find that its project was blocked because it did not have an
additional required permit from the City of Chicago.  The riparian landowner claimed that, having
complied with the wharfing out law, the further regulatory demand of the city under the police
power was a violation of its property right, and the federal permitting system for wharfing out
should be viewed as preemptive.  Otherwise, the riparian owner suggested, it would have met all
the requirements of the jurisdiction that governed riparian developments in the river and have



34 Id. at 426.  A similar point was made in a New Jersey case, where a municipality
challenged a riparian landowner who was making a legitimate riparian use of the shore and who
refused to obtain a city permit under the police power.  The court said that “[t]he authority
lodged in the [state] to make grants or leases of the state’s riparian lands is not . . . inconsistent
with the existence of the police power in the municipality in respect thereof.”  Ross v. Mayor &
Council of Edgewater, 115 N.J.L. 477, 487, 180 A. 866, 872 (Sup. Ct. 1935).

35 Cummings, 188 U.S. at 426-27.

36 Id. at 430.

37 209 U.S. 349 (1908).  The named plaintiff in that case, Robert McCarter, was both
New Jersey’s Attorney General and one of the New Jersey commissioners who negotiated the
1905 Compact.

38 Notably, water has had a special place under the so-called dormant Commerce Clause. 
See Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982).  See also Idaho ex rel. Evans v.
Oregon, 462 U.S. 1017, 1025 (1983).

39 It had been strongly argued that what the company wanted to do was not within its
riparian rights at all, see McCarter v. Hudson County Water Co., 70 N.J. Eq. 695, 708, 65 A.
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fully implemented its riparian rights, only to be frustrated by the separate police power standards
of the local government.  The Court held that, merely because a company that wanted to build a
dock had complied with all the detailed federal riparian regulation of wharfing out that had been
imposed on the Calumet River in that case, that did not mean that “no jurisdiction or authority
whatever remains with the local authorities.”34  The Court noted that, whatever the legitimate
concerns of the federal government over the construction of wharves, the state also has its own
internal police power to protect the interests of its citizens.  Despite the extensive scope of the
federal regulation there, and the claims that Congress had taken “possession” of the river, the
Court indulged no such presumption, warning that the “river, it must be remembered, is entirely
within the limits of Illinois, and the authority of the state over it is plenary.”35  Emphasizing the
importance to a state of retaining regulatory jurisdiction over activities within its territory, the
Court said that any congressional determination to abolish such state authority “would have been
manifested by clear and explicit language.”36  One would expect the same standard to apply where
a state is claimed to have divested itself of general police power jurisdiction over its territory.

27.    The independence of the riparian and the police power realms is sharply drawn in the
opinion of Justice Holmes in Hudson County Water Co. v. McCarter,37 a case arising from New
Jersey.  The water company, a riparian landowner, sought to deliver to New York some water it
was diverting from the Passaic River, in violation of a New Jersey law prohibiting such exports.38 
Justice Holmes characterized the case as one in which the water company was asserting that the
anti-export law violated its riparian property rights.39  The opinion is famous for its statement that



489, 494 (Ct. Errors & Appeals 1906), aff’d, 209 U.S. 349 (1908), but Justice Holmes ignored
those claims and used the decision to emphasize the separateness of authority over property and
the authority of the police power.

40 209 U.S. at 355.

41 Id.

42 Id. at 356.

43 “And these rights of the ‘riparian owner’ are not common rights, for they do not belong
to his neighbor, who lies behind him on the main land, nor are they mere rights of adjacency to
land belonging to the State, for mere adjacency to a mud flat belonging to the State lying inland
would give no right in or over it; they are therefore private rights of the ‘riparian owner’ in the
lands of the State lying in front of him beyond the ‘shore;’ which rights are his by the local
common law of the State by reason of his adjacency.”  Opinion Concerning Riparian Rights at 8,
Hon. George M. Robeson, Attorney General of New Jersey (1867).

44 A dam erected for reasonable mill purposes is an incident of riparian landownership. 
See John Norton Pomeroy, A Treatise on the Law of Riparian Rights § 11, at 13 (1887);
McCarter, 70 N.J. Eq. at 708, 65 A. at 494.  But mill rights were sometimes viewed quite
restrictively in light of the traditional riparian right to benefit from the continued natural flow of
the stream.  See, e.g., Delaney v. Boston, 2 Del. (Harr.) 489, 1839 WL 165, at *4 (Super. Ct.
1839). 

45 See Gould § 187, at 358; Angell on Watercourses § 89, at 89; 1 Wiel § 905, at 945.
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“[a]ll rights tend to declare themselves absolute to their logical extreme.”40  The decision centrally
rests on a recognition of the separateness of the realms of the law of property and of the police
power.  Whatever the company’s riparian rights may have been, the decision holds, they must
nonetheless pass the independent test of the police power invoked to protect “the interests of the
public.”41  “[T]he private property of riparian proprietors cannot be supposed to have deeper
roots. . . . The private right to appropriate is subject . . . to the initial limitation that it may not
substantially diminish one of the great foundations of public welfare and health.”42  Accordingly,
the domain of property rights, whatever its scope, must nonetheless be tested against the distinct
demands of the police power.  As Justice Holmes thus made clear, the police power embodies a
jurisdiction separate and apart from the head of jurisdiction that defines property rights.43

28.  In the same respect, riparian landowners who had established mills in full compliance with
the riparian law44 could be compelled at some later time, in response to regulatory laws designed
to protect or restore fisheries, to install fish ladders to allow the passage of migratory species,
because riparian landowners held their riparian rights subject to the restrictions imposed to
protect public rights under police power jurisdiction.45  Over the years, public interests of various



46 See, e.g., Colberg, Inc. v. State ex rel. Dep’t of Public Works, 67 Cal. 2d 408, 432 P.2d
3 (1967) (access to navigable waters cut off by highway bridge over navigable water); Freed v.
Miami Beach Pier Corp., 93 Fla. 888, 899, 112 So. 841, 845 (1927) (if they become a nuisance,
wharves can be removed or abated); State v. Central Vermont Ry., Inc., 153 Vt. 337, 351-52, 571
A.2d 1128, 1135-36 (1989) (wharves no longer meet public trust standard).

47 361 Mich. 399, 105 N.W.2d 143 (1960).

48 361 Mich. at 405, 105 N.W.2d at 145.

49 77 U.S. (10 Wall.) 497 (1871).

50 146 U.S. 387 (1892).
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kinds have been imposed to restrict or prevent uses otherwise authorized pursuant to riparian
landowners’ proprietary rights.46

29.  A modern state case, citing both Hudson County and Cummings, powerfully reinforces the
distinction drawn in those decisions.  In Obrecht v. National Gypsum Co.,47 a riparian proprietor
built a wharf in accord with its riparian rights and with the authority of the riparian permitting
jurisdiction (also in that case the U.S. Corps of Engineers).  But the use made of the wharf –
loading and transporting gypsum rock – was challenged as a nuisance.  The riparian landowner
defended on the ground that it was operating pursuant to its duly permitted wharfing out riparian
property right, and that the use it was making of the wharf could not be separately challenged
under the state’s nuisance or public trust laws.  The court rejected that defense, noting the
separate categories of riparian rights and public rights.  Though the exercise of its riparian rights
had received approval from the Corps of Engineers, which had jurisdiction to authorize “the
construction of a massive and permanent loading dock . . . and the dredging of more than a mile
deep channel,”48 the riparian proprietor had to comply as well with state requirements for the
protection of the public health and welfare.  The Obrecht court also cited the Supreme Court’s
19th-century decisions in Yates v. Milwaukee49 and Illinois Central Railroad v. Illinois,50 in which
the Court observed that a riparian proprietor may access navigable waters and make a wharf or
pier for that purpose, but nevertheless must also comply with general laws protecting public
rights.  Obrecht thus reiterates the firmly rooted principle that the entity with authority over
riparian permitting deals with the limited issues of the property rights of the riparian owner and
the physical extent of that right to the line of navigability, but not with the general scope of the
police power.

30.  The distinction between riparian rights and public rights drawn in Obrecht, as well as the
importance to a state of issues affecting the public health and welfare, buttresses the likelihood
that, insofar as the 1905 Compact may be construed as a transfer of any permanent authority by
Delaware to New Jersey over waters within its boundaries, that authority would have been limited
to administration of the property aspects of riparian landownership on the New Jersey shore, and
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not to the far more extensive and significant administration of public rights and the general police
power over the Delaware River and its environs as affected by activities related to use of wharves
constructed, or to be constructed, from the New Jersey shore into the river.

Conclusion

31.  For the above reasons, and assuming it was determined that New Jersey’s “riparian
jurisdiction” extended water-ward of the mean low-water mark on the easterly shore of the
Delaware River within the Twelve-Mile Circle, it is my opinion that, in agreeing to the exercise
of  “riparian jurisdiction of every kind and nature, and to make grants, leases, and conveyances of
riparian lands and rights”on the part of New Jersey, those who drafted and approved the 1905
Compact did not intend to withdraw from Delaware regulatory or police power authority over
uses or activities of those who might in the future use, or propose to use, wharves built out from
the New Jersey shoreline beyond the territorial limits of New Jersey.
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I. INTRODUCTION

For well over two hundred years tensions have existed between the State of

Marland and the Commonwealth of 
Virginia. The core source of the dispute-the

location of the boundar between those States-has generated subsidiary questions

focused on navigation, jurisdiction, and fisheries issues along the Potomac River

("Potomac" or "River"). By compact, 

1 arbitration,2 and litigation,3 the States have sought

resolution of these conflcts. Despite their best efforts, disputes continue to arise requiring

resort to the courts. This is the most recent.

Commencing on Januar 4, 1996, Virginia's Fairfax County Water Authority

sought permits from Marland for its construction of a drinking water intake strcture

extending some 725 feet from the Virginia shore into the Potomac at a location above the

tidal reach ofthe River. The tortured history of the processing of those permit

applications through Marland's administrative and 
judicial venues is of only tangential

relevance at this stage of the proceedings. Frustration with the lack of 
progress caused

Virginia to seek leave to fie a Bil of Complaint in the Supreme Court of the United

States. The Court granted Virginia's motion on May 30, 2000, and referred the matter to

me as Special Master on October 10,2000.4

Virginia included in its prayers for relief a request that the Court:

Declare that Virginia's right to use the Potomac River and to construct
improvements appurtenant to the Virginia shore applies upstream ofthe
tidal reach of the Potomac River, as established by Clause iV ofthe Black-

i Compact of 1785 ("Compact" or "1785 Compact"), 1785-86 Md. Laws ch. I, 1785 Va. Acts ch. XVII;

Potomac River Compact of 1958 ("1958 Compact"), 1958 Md. Laws ch. 269,1959 Va. Acts ch. 28, Pub. L.
No. 87-783,76 Stat. 797 (1962).
2 Black-Jenkins Award of 1877 ("Black-Jenkin Award" or "Award"), 1878 Md. Lawsch. 274,1878 Va.

Acts. ch. 246, Act of March 3, 1879, ch. 196,20 Stat. 481.
3 Virginia v. Maryland, No. 12, Onginal, 355 U.S. 269 (1957).
4 120 S. Ct. 2192 (2000); 121 S. Ct. 294 (2000).
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Jenkins Award of 1877, Aricle VII of the Compact of 1785, and
Aricle VII, Section 1, ofthe Potomac River Compact of 1958.5

Marland has denied that the 1785 Compact, or any other authority, gives

Virginia any rights in or to the River above tidewater. On December 8, 2000, Virginia

filed a Motion for Parial Summar Judgment ("Motion"), claiming that its rights of

access to the Potomac granted in the 1785 Compact, confirmed in the Black-Jenkins

Award, and preserved in the 1958 Compact, apply to the entire length ofthe River,

including its major length above the tidal reach.6

Virginia's Motion raises a single issue:

Do the rights of access 7 guaranteed to Virginia and its citizens by the
Compact of 1785, confirmed in the Black-Jenkns Award of 1877, and
preserved in the Potomac River Compact of 1958, extend to the entire
length of the River on Virginia's border, in its non-tidal as well as its tidal
reach?

After careful consideration of the parties' briefs and oral argument, I conclude

that the Supreme Court, in its decision in Maryland v. West Virginia, 217 U.S. 577

(1910), decided the issue before me in Virginia's favor, and I therefore find that

Virginia's Motion can be resolved on that basis alone. However, even in the absence of

that authority, I reach the same conclusion-that Virginia's rights extend along the entire

River-because I find that the 1785 Compact unambiguously shows that Virginia has

rights of accéss to the Potomac, including the right to erect structures appurenant to the

S Bil of Complaìnt, Prayer for Relìef, ii 1.
6 Accordìng to the certficate of the Assocìate Dìrector for Water Resources for the Interstate Coinssìon
on the Potomac River Basìn, the Potomac River has an entìre length of approxìmately 383 statute mìles, of
whìch nearly 70%, or approxìrately 266 statute mìles, ìs nontìdaL. See Declaratìon of 

Roland C. Steìner,

Vìrgìnìa Brìefin Support of Motion for Partal Summary Judgment ("Va. Br."), Appendìx Tab 3.
7 The nghts of access granted ìn the 1785 Compact include "making and carring out whads and other

ìrprovements" along "the shores ofPatowmack nver." 1785 Compact, Artìcle VII. Sìmìlarly, the Black-
Jenkìns Award granted to Vìrgìnìa's cìtìzens the "rìght to such use of 

the River (along ìts south shore)

beyond the line of low-water mark as may be necessary to the full enjoyment of 
her rìparìan ownershìp."

Black-Jenkìns Award, Artìcle IV.
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shore, along the entire length of its boundar with Maryland. The Black-Jenkins Award

of 1877 and the 1958 Compact, as well as consultation of contemporaneous historical

sources, if such consultation were required, independently confirm that conclusion. I also

conclude that Virginia has not lost its access rights under the doctrine of acquiescence

and prescription.

Accordingly, after proceedings before me are complete, I wil recommend to the

Supreme Court that Virginia's Motion be granted.

Although I conclude that the Cour's decision in Maryland v. West Virginia is

determinative, it would be irresponsible for someone in my position to ignore the factüal

and legal bases for that decision. Accordingly, I wil also discuss, in the context of each

argument made by Marland, underlying events that compelled the Court's conclusion in

1910 and compel my conclusion today. These bedrock events are (1) the Compact that

Marland and Virginia solemnly made in 1785 and that Congress later approved,8 (2) the

Black-Jenkins Award of 1877 and the accompanying Opinion9 of 
the arbitrators resulting

from the joint submission to binding arbitration by Marland and Virginia of 
their

boundar dispute and their joint subsequent approval of 
the Award, and (3) the Potomac

RÎver Compact of 1958, in which the States preserved the very rights that were

8 Virgìnìa and Marland entered ìnto the Compact pnor to the adoption of the Unìted States Constìtutìon.

Therefore, Congress did not approve it pursuant to the Constitution's Compact Clause, U.S. Const. art. I,
§ to. However, the Supreme Court held ìn Wharton v. Wise, 153 U.S. 155, 172-73 (1894), that
Congressional approval of the Black-Jenkìns A ward "render( ed) the compact of 1785 ... thus consented to
by congress, free from constìtutìonal objections, if any that were valìd had prevìously exìsted....

(Congressìonal) consent, taken ìn connectìon wìth the condìtìons upon whìch the (Black-Jenkìns Award)
was authorìzed, operated as an approval of the onginal compact, and of ìts contìnuance ìn force under the

sanction of congress."
9 Board Of Arbitrators To Adjust The Boundary Lìne Between Maryland And Vìrginìa: Opìnìons And

Award of Arbitrators On The Maryland And Vìrgìna Boundar Lìne (M'Gìl & Wìtherow 1877)

("Opìnìon" or "Black-Jenkìns Opìnon").
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guaranteed to Virginia in the 1785 Compact and are now at the core of the present

dispute.

II. ANALYSIS

A. Sumar Judgment Standard

Rule 56(c) of the Federal Rules of Civil Procedure and the Supreme Court

precedents construing that Rule, although not controllng, serve as useful guides in ruling

on a parial summar judgment motion in an original action. See Nebraska v. Wyoming,.

507 U.S. 584, 590 (1993); Supreme Cour Rule 17.2. Summar judgment is appropriate

when the pleadings and other materials show that there is no genuine issue of material..

fact and the moving party is entitled to judgment as a matter oflaw. Fed. Rule Civ. Proc.

56(c); Celotex Corp. v. Catrett, 477 U.S. 317,322 (1986). "(I)n ruling on a motion for

summar judgment, the nonmoving pary's evidence 'is to be believed, and all justifable

inferences are to be drawn in (that pary's) favor.'" Hunt v. Cromartie, 526 U.S. 541, 552

(1999) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)) (alteration in

original) (emphasis added).

Here, it is important to keep in mind that "(t)he summary judgment procedure is a

method for promptly disposing of actions. .. in which only a question of law is

involved." lOA Charles Alan Wright, Arhur R. Miler & Mar Kay Kane, Federal

Practice and Procedure § 2712, at 198 (1998).

It necessarily follows from the standard set forth in the rule that
when the only issues to be decided in the case are issues oflaw, sumary
judgment may be granted. For example, ifthe only issues that are
presented involve the legal construction of statutes or legislative history or
the legal suffciency of certain documents, summar judgment would be
proper. . ..

The fact that diffcult questions of law exist or that the paries
differ on the legal conclusions to be drawn from the facts is not in and of

5



. itself a ground for denying sumary judgment inasmuch as refusing to
grant the motion does not obviate the cour's obligation to make a diffcult
decision; a denial merely postpones coming to grps with the problem at
the cost of engaging in a full-dress trial that is unecessary for a just
adjudication of the dispute. Therefore, when the only question is what
legal conclusions are to be drawn from an established set of facts, the
entry of a sumar judgment usually should be directed.

Id. § 2725, at 404-12 (footnotes omitted).lo

B. Maryland v. West Virflinia, 217 U.S. 577 (1910)

This original action is not the first time that sovereign states have called upon the

Supreme Court to settle rights to the Potomac River. West Virginia was cared out of

Virginia's terrtory in 1863.11 In 1891, Marland brought an original action against Wëst

.
10 Maryland has argued that partial summary judgment on Virgìnia's Motion is inapproprìate because

discovery is necessary to create a more complete record and it is not appropnate to treat in an "abbreviated
fashion" the over two hundred years of history ìnvolved in this case. (Transcrìpt of Oral Argument, Aprìl
16,2001, at 62-63; 93-98 ("Oral Arg. Tr.")). Maryland makes this argument despite the fact that this case is
now some fourteen months old and, by its own admission at oral argument, both States have "combed the
historìcal papers." (Oral Arg. Tr. at 71). In sum, Maryland has not made a suffcìent showing that any
furter gathering offacts or evidence is warranted before I render a recommended decision on the question
of law before me.

At oral argument, Maryland stated its ìntention to take the opportity to make a "more full and
complete record." (Oral Arg. Tr. at 97-98). In a letter to the Specìal Master on Apn120, 2001, Marland
simply argued that expert testìrony ought to be presented to amplify the "selected" record and that
testimony on the police power issue may have some bearing on the tidal/non-tidal issue that is before me at
this tìre. However, the expert testimony that Maryland suggests is necessary amounts to no more than 

the

expert's opinion regardìng the implìcations of the use of the term "navigable" and the meanìng of the

unambiguous language of the Compact when placed ìn its historìcal context. Maryland has already made
those arguments and has had ample opportity to support them and its other arguments through the
research of its two expert historians, two brìefs with voluminous exhibits, and full oral argument.

Maryland also stated that there are "statutes" Vìrginia has not included ìn its papers, but Maryland
attached just one to its letter of Aprìl20, 2001. (Eventhe one statute attached does not add to the relevant
evidence-a lìcensing scheme for Vìrgìnia boats-for-hire is not a "regulation() whìch may be necessary for
the preservation offish.. .or for preservìng and keepìng open the chanel and navigatìon (of 

the River)" and

is thus not within Article VII of the 1785 Compact. This is in contrast to the Potomac Company legislation
and the concurrent 1896 legislation regarding fishing in the non-tidal Potomac, both ofwhìch fit squarely.
within Article VIII.) Simlarly, the prospective evidence to whìch Marland refers in its Aprìl 20 letter
regarding the negotiation of the 1958 Compact and how the two States have patented land beneath the
Potomac ought to have been brought fort durìng Maryland's repeated opportities to do so. It is not
sufficìent to defeat summary judgment to suggest that there are relevant categones of evidence that the
opponent has not been able to present. Maryland has had the burden (and ample opportity) to put fort

that evidence in either of its brìefs, at oral argument, or appended to its Aprìl20 letter. Finally, the police
power issue has been reserved for subsequent proceedìngs. The necessity of presenting evidence on that
issue wil be addressed at the appropnate time.
11 See Virginia v. West Virginia, 220 U.S. 1,26 (1911)..
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Virginia to fix the boundares between the two States.12 In Maryland v. West Virginia,

217 U.S. 577 (1910), the Court established the north/south boundar between the States

at the low-water mark on the Potomac's southern ban. Although the Cour noted that the

original charered southern boundar had been the high-water mark on the Virginia shore

of the Potomac, it concluded that that boundary had been altered to low-water mark 
by

prescription. The prescriptive low-water mark, the Court noted, was declared after West

Virginia was created, when Virginia and Marland submitted the boundar question to

binding arbitration, leading to the so-called Black-Jenkins Award of 1877. Although

Virginia's rights of access to and use of the River were not specifically before the Cour

in the West Virginia cases, the Court's opinion canot be read in any way other than as

concluding that the 1785 Compact applies to the entire River. This conclusion is

compelled because:

First, West Virginia's frontage on the Potomac is totally non-tidaL.

Second, as the Court noted, West Virginia "is but the successor of 
Virginia in

title." 217 U.S. at 578.

Third, West Virginia, in its brief on the final decree, by extensively quoting from
the arbitrators' Opinion, brought the 1785 Compact as well as the Black-Jenkins Award
and its acceptance by Marland to the Cour's attention. After quoting at length from the
Opinion, West Virginia's brief stated:

It wil be noted that the arbitrators were of opinion that the
compact of 1785 applied to the whole course of 

the river above the Great
Falls as well as below; therefore it applies to that par of the River between
Marland and West Virginia, and whilst West Virginia was not a pary to
this arbitration, and is not bound by the award, yet the State of 

Maryland is

bound by it and has accepted it so far as the Potomac River lies between
her and Virginia and it would seem that she canot with very good grace
ask for a different line to be established between her and West Virginia,
having brought about through this arbitration the establishment of 

the low

water-mark as the limit of her terrtorial rights under her charer, and
under her compact with Virginia. Upon exactly the same state of facts

12 See Maryland v. West Virginia, 217 U.S. 1,22-23 (1910).
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existing between her and West Virginia, she would seem to be estopped to
ask for a different decision from this Cour.

Brief of Counsel for West Virginia on Points Involved in the Settlement of the Final
Decree, Maryland v. West Virginia, at 5 (May 14, 1910).

Fourth, the Court quoted liberally and favorably from the Black-Jenkins Award
by "eminent lawyers," id. at 579, noted the "elaborate opinion" the arbitrators rendered,
id., and quoted excerpts from the arbitrators' Opinion, including:

(S)he (Virginia) expressly reserved "the property of 
the

Virginia shores or strands bordering on either of said rivers
(Potomac or Pocomoke) and all improvements which have
or wil be made thereon." By the compact of 1785,

Marland assented to this, and declared that "the citizens of
each state respectively shall have full property on the
shores of the Potomac, and adjoining their lands, with all
emoluments and advantages thereunto belonging, and the
privilege of making and caring out whares and other

improvements. "

Id. at 580 (quoting Virginia Constitution of 1776 and 1785 Compact, Ar.
VII).

Fifth, the Black-Jenkins "elaborate opinion" to which the Court referred
includes the arbitrators' firm conclusion that although they were "not authority for
the construction of this compact (of 1785)" they could not "help being influenced
by (their) conviction... that it applies to the whole course of the river above Great
Falls as well as below." Black-Jenkins Opinion at 16.

Sixth, the Court quoted the arbitrators' conclusion:

"Taking all together, we consider it established that
Virginia has a proprietary right on the south shore to low
water-mark, and, appurtenant thereto, has a privilege to

. erect any strctures connected with the shore which may be
necessary to the full enjoyment of her riparan ownership,
and which shall not impede the free navigation or other
common use of the river as a common highway.

To that extent Virginia has shown her rights on the
river so clearly as to make them indisputable."

217 U.S. at 580 (quoting Black-Jenkins Opinion at 16).

Seventh, having discussed the Opinion and the Award as aforesaid, the
Court continued:

8
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The compact of 1785 (See Code of Virginia, voL. 1, title 3,
chap. 3, 13, p. 16) is set up in this case, and its binding
force is preserved in the draft of decrees submitted by .
counsel for both states. We agree with the arbitrators in the
opinion above expressed, that the privileges therein
reserved respectively to the citizens of the two states on the
shores of the Potomac are inconsistent with the claim that
the Marland boundar on the south side ofthe Potomac
river shall extend to high-water mark. There is no evidence
that Marland has claimed any right to make grants on that
side of the river, and the privileges reserved to the citizens
of the respective states in the compact of 1785, and its
subsequent ratifications, indicate the intention of each state
to maintain riparan rights and privileges to its citizens on
their own side of the river.

This conclusion gives to Marland a uniform
southern boundar along Virginia and West Virginia, at
low-water mark on the south ban of the Potomac river to
the intersection of the north and south line between
Marland and West Virginia, established by the decree in
this case. This conclusion is also consistent with the
previous exercise of political jurisdiction by the states
respectively.

Id. at 580-81.

Eighth, Marland submitted a draft decree that contained language which
the Court incorporated in the final decree, as follows:

Fourth. That this decree shall not be construed as
abrogating or setting aside the compact made between
commissioners of the state of Marland and the state of
Virginia at Mount Vernon, on the 28th day of March, 1785,

and which was confirmed by the general assembly of
Marland, and afterwards by act of the general assembly of
Virginia, passed on the 3d day of Januar, 1786, but the
said compact, except so far as it may have been superseded
by the provisions of the Constitution of the Unites States,
or may be inconsistent with this decree, shall remain
obligatory upon and between the states of Maryland and
West Virginia, so far as it is applicable to that part of the

Potomac river which extends along the border of said
states, as ascertained and established by this decree.

Id. at 585 (emphasis added).
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Thus, the Supreme Cour has provided in its Maryland v. West Virginia decision

an authoritative answer to the question before me by quoting favorably from the Black-

Jenkins Award and Opinion, by noting that the 1785 Compact's "binding force" was

preserved in the draft decrees submitted by both West Virginia and Maryland, by

specifically stating that the privileges reserved in the 1785 Compact to the citizens of

Marland and Virginia "on the shores of the Potomac" were inconsistent with

Marland's claim to a high-water boundar and by ordering that the 1785 Compact "shall

remain obligatory" on Maryland and West Virginia, whose joint border is entirely in the

non-tidal section of the Potomac. The words "shall remain obligatory" were offered byu

Marland itself in its proposed decree. See Decree Proposed by the State of Marland,

Marylandv. West Virginia, at 5 (Apr. 20, 1910). If the Court had believed that the

Compact of 1785 was inapplicable above the tidal reach, the Cour coúld not have

decreed that the rights grted under that Compact "shall remain obligatory" between

Marland and West Virginia.

The Court's intention in Maryland v. West Virginia is made even more clear in its

statement, after quotation from the Opinion accompanying the Black-Jenkins Award,

that:

There is no evidence that Marland has claimed any right to make
grants on th(e Virginia) side ofthe river, and the privileges reserved to the
citizens of the respective states in the compact of 1785, and its subsequent
ratifcations, indicate the intention of each state to maintain riparian
rights and privileges to its citizens on their own side of the river.

Id. at 580-81 (emphasis added). In the context of the case between Maryland and West

Virginia, whose frontage on the River is totally in its upper, non-tidal reach, this passage

plainly refers to the entire length of the river, not some segment of it. Even more
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importantly, it is inconceivable that the Court would expressly discuss riparian rights on

both sides of the River as dealt with in the 1785 Compact, and favorably incorporate

passages from the arbitrators' Opinion accompanying the Black-Jenkns Award, ifthe

Court did not believe, as the arbitrators had believed, that Virginia had access rights

along the entire River, rights that passed to West Virginia upon 
its separation from

Virginia.

Pointing to the words "so far as it is applicable to that par of the Potomac river

which extends along the border of said states," Marland argues that because the

Compact does not apply above the tidal reach, the Court's decree that the Compact "shall

remain obligatory" between Marland and West Virginia is of 
no effect. (Md. Br. at 63;

Md. Sur. Br. at 14). Even setting aside the fact that Maryland put these very words in its

proposed decree, this suggestion-that the Court would expressly preserve an obligation

that did not exist, and refer to an obligation that never existed as one that "shall

remain"-would render the Court's statement nonsensical and meaningless. The only

sensible reading of the decree is that the Court intended to preserve between Maryland

and West Virginia obligations laid down by such pars of the 1785 Compact that by their

plain terms and subject matter had application to the non-tidal reach ofthe Potomac River

along Maryland's border with West Virginia. The cautionar language in the decree

simply recognizes that certain portions ofthe Compact were not geographically

applicable to West Virginia because their subject matter was relevant only to the

Chesapeake Bay, the Pocomoke River or the tidal reach of 
the Potomac River.

I thus conclude thatthe question of Virginia's rights of access to and use of the

Potomac River above its tidal reach has already been decided by the Court in Virginia's

11
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favor in Maryland v. West Virginia, 217 U.S. 577 (1910). I wil accordingly recommend

to the Court that Virginia's Motion for Parial Summar Judgment be granted.

In other circumstances, it might be suffcient to stop at this point. However, since

this is a recommended decision only, and since Virginia was not a party to Maryland v.

West Virginia, I wil, in the interest of judicial economy, address the underlying issue as

if the Cour had not already decided it.

The analysis begins with the language of the Compact of 1785.

,

C. The Compact of 1785

Efforts that led to the 1785 Compact began as early as 1777, when Virginia and

Marland each appointed Commissioners to settle the two States' respective rights to the

Chesapeake Bay and the Potomac and Pocomoke Rivers. 

13 The Commissioners appointed

in 1777 never met, however, because Virginia would not meet with Marland until

Marland ratified the Aricles of Confederation, 14 and then the Revolutionar War

intervened. 
15

After the end ofthe War, Marland (in December 1784) and Virginia (in Januar

1785) incorporated the Potomac Company, through joint legislation passed in almost

identical language. The Company's purose was "the extension of the navigation of

Patowmack river, from tide water to the highest place practicable on the Nort branch" in

order to promote commerce to the west, particularly to the Ohio River and ultimately the

13 Journal of the House of Delegates of the Commonwealth of Virginia, October Session, 1777, at 65, 74

(White ed. 1827) ("Journal of the Virginia House of Delegates (1777)"); Votes and Proceedings of the
Senate of the State of Maryland, October Session, 1777, at 10,25,27-30 ("Votes and Proceedings of the

Maryland Senate (1777)").
142 The Papers of George Mason 755 (Robert A. Rutland et aI., eds. 1970) ("Rutland, Mason Papers")

(Letter from George Mason to Edmond Randolph dated October 19,1782).
IS ¡d. at 813 (Ed. note).
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. Mississippi River and the Gulf of Mexico. 
16 During the same period of time, Marland

(in January 1785) and Virginia (in June 1784) again appointed Commissioners to settle

issues of navigation of and jurisdiction over the Potomac River. The Commissioners-

Daniel ofSt. Thomas Jenifer, Thomas Stone, and Samuel Chase for Maryland and

George Mason and Alexander Henderson for Virginia-met at Mount Vernon from

Friday, March 25, 1785, through Monday, March 28, 1785.17 Their conference produced

the 1785 Compact and Marland and Virginia both ratified the Compact later that year.

The question presented here is one of law-an interpretation of a compact

between sovereign States. As both a contract and a statute, this interstate Compact is

interpreted by using customar rules of contract interpretation and statutory

construction.18 By one ofthose rules, where the language of the Compact is clear and

. unambiguous, that language is conclusive and no evidence extrinsic to the Compact

needs consideration. See Kansas v. Colorado, 514 U.S. 673, 690 (1995). Only if a

compact is ambiguous may resort to extrinsic evidence be had, including compact

negotiations and related indications of the paries' intent. See Oklahoma v. New Mexico,

501 U.S. 221,235 n.5 (1991); Texas v. New Mexico, 462 U.S. 554, 568 n.14 (1983);

Arizona v. California, 292 U.S. 341, 359-60 (1934). Thus we begin with the question of

the ambiguity vel non ofthe Compact.

.
16 Potomac Company Charter, 1784 Md. Lawsch. XXXII, Preamble, 1784 Va. Acts ch. XLII, Section 1
("Potomac Company Charter").
172 John C. Fitzpatrick, The Diaries of George Washington 354 (1925) ("Fitzpamck").
18 See Kansas v. Colorado, 533 U.S. _ (2001) ("A compact is a contract. It represents a bargained-for

exchange between its signatories and 'remaìns a legal document that must be constred and applied ìn
accordance with its terms.''' (quoting Texas v. New Mexico, 482 U.S. 124, 128 (1987)) (O'Connor, J.,
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1. The Language of Article VII

The Compact was entered into by both States and subsequently approved by

Congress.19 Aricle VII of the Compact defines the rights that Virginia and its riparan

owners have to and along the Potomac above the tidal reach. It provides:

The citizens of each state respectively shall have full property in the
shores of the Patowmack river adjoining their lands, with all emoluments
and advantages thereunto belonging, and the privilege of 

making and

caring out wharfs and other improvements, so as not to obstruct or injure
the navigation of the river, but the right of fishing in the river shall be
common to, and equally enjoyed by, the citizens of both states; provided,
that such common right be not exercised by the citizens ofthe one state to
the hindrance or disturbance of the fisheries on the shores of the other
state, and that the citizens of neither state shall have a right to fish with
nets or seanes on the shores of the other.

1785 Compact, Aricle VII (emphasis added).

Other Aricles of the Compact address other issues: some, by their terms, apply

only to the tidal portion of the River; others concern matters along its entire length.

Aricle VII is clearly in the latter category. The language of Aricle VII is clear,

unambiguous, and susceptible of only one interpretation, viz., that it applies to the entire

length of the Potomac. It gives to the citizens of each State "full property in the shores of

the Patowmack river adjoining their land, with all emoluments and advantages thereunto

belonging, and the privilege of making and carring out wharfs and other improvements.~'

(emphasis added). It protects for all citizens of both States property rights in their lands

adjoining the River, the privilege of making improvements so as not to obstruct

navigation, and the right of fishing in the River so as not to hinder fisheries on the shore

of the other State. Aricle VII in no way expressly, or even by implication, limits the

concurrg in part and dissentig ìn part); Oklahoma v. New Mexico, 501 U.S. 221, 235 n.5 (1991) ("a

congressionally approved compact is both a contract and a statute").
19 See supra note 8.
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reach of its grant to the tidal portion of the River. There is nothing in its plain language to

suggest that its drafters or its legislative enactors intended to so restrict its scope. In the

absence of limiting language, it is improper to import the interpretation that Marland

urges. See New Jersey v. New York, 523 U.S. 767, 811 (1998) ("(U)nless the compact to

which Congress has consented is somehow unconstitutional, no cour may order relief

inconsistent with its express terms." (quoting Texas v. Mexico, 462 U.S. 554, 564 (1983)

(alteration in original)).

Despite the use ofthe unlimited term "Patowmack River" in Aricle VII,

Marland has urged that by its plain language Aricle VII applies only to the tidal reach

of the River because (a) the term "Patowmack River" was understood in 1785 to mean

only the tidal Potomac (OralArg. Tr. at 69,87) and (b) the words "shores," "navigation,"

and "wharves" used in Aricle VII demonstrate that Aricle VII applies only to the tidal

Potomac because those words were not then used in a non-tidal context (Md. Br. at 48-

53; Oral Arg. Tr. at 84-85, 98-99).

Marland has offered no evidence in support of its first argument, simply

asserting thatIts historian experts Prof. Hoffman and Dr. Littlefield "have shown (that)

no need existed to state in the Compact that it applied only to the tidal portion of (the)

Potomac because that was the clear understanding that governed at that point in time in

history." (Oral Arg. Tr. at 69). Marland first raised that point during oral argument.

However, other than to draw the legal conclusion that a tidewater focus in some aricles

of the Compact meant that the term "Patowmack River" referred to only the tidal

Potomac, neither expert suggested that "Patowmack River" in 1785 meant only the tidal

.

.
15



.

.

.

Potomac and there is no other evidence to support it. 20 Thus, no basis exists for that

conclusion. To the contrar, the evidence shows that the term "Patowmack River" in

1785 was not used only to refer to the tidal Potomac. When the Legislatures or the

Commissioners wanted to distinguish or specify a section of the River, they did just

that.21

20 Even if its experts had opined that "Patowrck River"-without more-meant solely the tidal reach of

the River, I would have rejected that opinion ìn the absence of record evidence offacts to prove it.
Maryland has cited no authority for the proposition that the Court may accept the opìnions of experts on
legal questions. (Oral Arg. Tr. at 113-15). At oral argument, Maryland stated that the opinions ofìts experts
could be considered as "consistent with the Federal Rules of Evidence" as long as they provide bases for
theìr conclusions. However, the Federal Rules of Evidence allow for expert opìnions only on matters for
the trer off act, i.e., issues offact. See Fed. R. Evid. 702, 704; see also Edwards v. Aguilard, 482 U.S. 578,
595-96 (1987) ("The existence of 'uncontroverted affidavits' does not bar summar judgment. Moreover,
the postenactment testìrony of outside experts is of little use in determining the Louisiana Legislature's
purpose ìn enacting this statute. (N)one of the persons makìng the affdavits ... partìcipated ìn or
contributed to the enactment of the law or its ìrplementation. The District Court, ìn its discretion, properly
concluded that a Monday-mornìng 'battle of the experts' over possible technical meanìngs ofterr ìn the
statute would not ilumìnate the contemporaneous purpose of the Louisiana Legislature when it made the
law. We therefore conclude that the District Court did not err ìn findìng that appellants faìled to raise a
genuine issue ofmaterìal fact, and in granting sumary judgment.").

The historical documents fied with the Hoffman and Littlefield affdavits are accepted as accurate
reproductions for puroses of this Motion. However, I could not accept the Hoffman and Littlefield legal
conclusions about what the Compact means. Prof. Hoffman argues that because the neogitators ìntended
equivalent treatment for the Potomac and the Chesapeake, "it follows that both states had the same kind of
navigation ìn mìnd for the rivers as for the bay, namely, seagoìng or 'tidewater' navigation...." Hoffman
Aff. at 30. Prof. Hoffman later argues that "(e)ven though some of(the) words (such as lighthouse and
piracy) could have conceivably been used in the context of inland navigation, taken together theìr
preponderant connotation is seagoing and tìdewater transportation." ¡d. at 62 (emphasis added). Because of
their focus on tidewater, Prof. Hoffman concludes, "(t)he coinssioners .., would have had no confsion
about the scope of their task" (i.e., to negotiate about only the tidewater reach of the Potomac). /d. at 63.
These legal and interpretive conclusions requìre speculative leaps of faith unsupported by the language of
the Compact and therefore could not be accepted even if they were legally appropriate.

Dr. Littlefield argues that "the Potomac Company's offcials, others who ìnteracted with the
company, and c'ontemporaneous observers all believed that the Potomac Company had the sole authonty to
regulate the Potomac River above tidewater and that the 1785 Compact did not apply to that part of the
Potomac." Littlefield Aff. at 20. Even acceptìng all that as tre would not help answer the question before

me-the intent of the Compact's negotiators. The post-Compact "belief' on the part of "contemporaneous

observers" would not overrde the clear and unqualified language of the Compact applyìng to the entire

Potomac without limitation. Nor could I conclude from the absence of any evidence of offcials' or
shareholders' belief that the Compact applied to the non-tidal reach of the River, Littlefied Aff. at 19, that

the Compact's application is lìrted to the tidal reach. That is a speculative conclusion that the language of
the Compact rebuts.
21 See Letter to President of 

the Executive Councìl of the Commonwealth of Pennsylvania from George
Mason et aI. (Enclosure 2 to Letter to the Speaker of the House of Delegates, dated March 28, 1785), 2
Rutland, Mason Papers, at 822 ("(I)t is in Contemplation of the said two States to promote the clearìng &

extending the Navigation of Po to mack, from tide-Water, upwards ......); Jourals of the House of Burgesses

ofVìrgìnia 1766-1769, at 314 (John Pendleton Kennedy ed. 1906) ("Ordered, That Leave be given to bnng
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In support of its second argument-that the plain language of the Compact

manifests an intent that it apply only to the tidal reach-Marland relies on cases decided

by its own courts to interpret the words "shores," "navigation," and "wharves" in Aricle

VII. Marland overstates the precedential and persuasive force of these cases-Binney's

Case, United States v. Great Falls Manufacturing Co., 0 'Neal v. Virginia and Maryland

Bridge Co. at Shepherdstown, and Middlekauffv. LeCompte.22

No state court decision can provide a controllng interpretation of the Compact.

In a controversy between States, only the United States Supreme Court can make such a

ruling.23 Moreover, Binney's Case, 0 'Neal, and Great Falls Manufacturing were all

decided prior to the Black-Jenkins Award of 1877.24 In their Opinion accompanying the

Award, the arbitrators specifically disagreed with Binney's Case, and in Clause IV of the

Award they expressly found that Virginia had access rights by prescription along the

entire length of the River to the low-water mark, including full rights to make

improvements appurtenant thereto. Marland later accepted the Award, including its

Clause IV.2s Middlekauff the final and most recent Marland case, was decided after the

United States Supreme Court's controllng decision in Maryland v. West Virginia, 217

U.S. 577 (1910), but inexplicably failed even to mention that authority. These facts

in a Bm for clearìng and making navigable the River Potowmack, from the great Falls of the said River, up
to Fort Cumberland ....").
22 See Binney's Case, 2 Bland 99 (1829), United States v. Great Falls Manufacturing Co., Cìrcuit Court for

Montgomery County, Maryland, reprinted as Sen. Doc. 42, 35th Cong., 2dSess. (1859), O'Neal v. Virginia
and Maryland Bridge Co. at Shepherdstown, 18 Md. 1 (186 i), and Middlekauff v. LeCompte, 132 A. 48

(1926).23 See West Virginia ex rei. Dyer v. Sims, 341 U.s. 22, 28 (1951).
24 Subsequent proceedìngs relating to Great Falls Manufacturing, ìncluding Great Falls Mfg. Co. v. United

States, 16 Ct. CI. 160 (1880), United States v. Great Falls Mfg. Co., 112 U.S. 645 (1884), Great Falls Mfg.
Co. v. Garland, 25 F. 521 (D. Md. 1885), and Great Falls Mfg. Co. v. Garland, 124 U.S. 581 (1888), have
no bearìng on the issue raised by Vìrgìnia's Motion.
2S 1878 Md. Laws ch. 274.
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destroy any weight the Marland state court cases might have had in the context of the

present controversy.

Furthermore, the record contains ample evidence of the contemporaneous use of

the terms "navigation" and "shores" to apply to non-tidal waters.26 Perhaps the most

tellng use occurred in December 1785, the same year the Compact was crafted, when an

act of the Virginia legislature ceded land for Kentucky statehood. That legislation

provided in relevant par:

Seventh. That the use and navigation ofthe river Ohio, so far as the
terrtory of the proposed state, or the terrtory which shall remain within
the limits of this commonwealth lies thereon, shall be free and common to
the citizens ofthe United States; and the respective jurisdictions of this
commonwealth, and of the proposed state, on the river as aforesaid, shall
be concurrent onli with the states which may possess the opposite shores
ofthe said river. 

2

The Ohio River is non-tidaL.

Based upon the legal standards applicable to compact interpretation, I conclude

that Aricle VII by unambiguous language is applicable to the entire River.

2. Context of Article VII in the Compact

Looking beyond Aricle VII, analysis of the other Aricles ofthe Compact

confirms the plain reading of Aricle VII. The Compact has many provisions that by their

terms have no restriction to the tidal reach. For example, Aricle VI provides that "(t)he

26 See, e.g., The Potomac Company Charter ("An Act for.. .extendìng the navigatìon of the river
Patowmack"); Report of the Maryland and Virginia Commissioners (Dec. 28, 1784), reprinted in 2 The
Papers of George Washington (Confederation Series) 237 (W.W. Abbot & D. Twohig eds. 1992)
("removìng the obstrctions in the River Potomack and making the same capable of 

Navigation from Tide

Water as far up the Nort Branch of the said River as may be convenient and practìcable wì1 ìncrease the
Commerce of the Commonwealth of Virgìnia and State of Maryland"); 1772 Va. Acts ch. XXVII
(establìshìng a ferr crossing "from the land of the right honourable the earl of Tankervì1e, in Loudoun
County, in the tenure and occupation of John Farrow and Alexander Reame, over Potowmack nver, to the
opposite shore, in Maryland").
2 8 The Papers of James Madison 450, 452 (Robert A. Rutland et aI., eds. 1973) ("Rutland, Madison

Papers") ("An Act Concernìng Statehood for the Kentucky Distrìct" (Dec. 22, 1785)) (emphasis added).
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river Patowmack shall be considered as a common highway for the purpose of navigation

and commerce to the citizens of Virginia and Maryland, and of the United States, and to

all other persons in amity with the said states trading to or from Virginia or Maryland."

(emphasis added). This "common highway" is not restricted to any segment of the River

and the Compact nowhere suggests that it is. The same can be said of: the Preamble

(reciting that it is intended to regulate and settle the ''jurisdiction and navigation of

Patowmack and Pocomoke Rivers," without limitation); Aricle VIII (providing for

concurent regulations for the preservation of fish in the river Patowmack and for

keeping open the chanel and navigation ofthe River); Aricle X (providing for the

jurisdiction of each State "over the river Patowmac!t' for crimes and offenses);28 Aricle

XI (allowing seizure of property for violations of commercial regulations for persons

"caring on commerce in Patowmack . . . river()" and setting forth rules for service of

process); and Aricle XII (permitting a citizen of one State, owning land in the other, to

transport his produce or effects to the other side of the River free of any duty) (all

emphasis added). Each of these provisions straightforwardly applies to the "river," that is,

the entire Potomac, without limitation. Moreover, in every instance, the authors and

enactors of the Compact referred to either the "River Patowmack," "river," or "rivers."

Not one single modifier is used to limit the scope of the Compact to a small portion of the

River. There are provisions that plainly speak to the tidewater portion of the River, see,

e.g., Aricles IV and IX, but there are several others that unqualifiedly apply to the entire

River. It is inconceivable that the drafters and enactors could have intended to restrict

these provisions to only a portion of the River without saying so or that they would have

28 The inclusion ìn Article X of jurisdiction over "piracìes," which most commonly occur ìn oceans and
pars thereof, such as the Chesapeake Bay, does not restrct Article X to tidewater, for it more broadly
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the shores of the River.29 This makes perfect sense, not because, as Marland argues, the

Compact would have violated settled private property rights if it applied above tidewater,

but rather because ownership of the bed of the River was stil unsettled in 178530 and the

Compact was not intended to address that question. There was no need to include

compensation for a taking and the absence of such a provision from the Compact proves

nothing.

For its claim that the non-tidal Potomac was non-navigable in 1785, Maryland

relies on the application of English common law in the United States as expressed in an

1824 treatise.31 In response, Virginia cites numerous instances of commerce on the

Potomac above tidewater prior to 1785 to prove that the Potomac was as a matter of fact

navigable.32 Virginia also cites numerous contemporaneous instances, the Potomac

Company Charter among them, that use the word "navigation" in connection with non-

tidal waters.33 Both paries cite cases decided after 1785 to support their respective

positions.34 It is unclear what the drafters themselves would have understood to be the

legal definition ofthe word "navigable." The legal definition of navigability was

unsettled or, at best, in flux in 1785.35 That uncertainty, in connection with

contemporaneous usages of the word "navigation" in specific reference to non-tidal

29 For the same reason, the rule of 
strict constrction of any State's purported relinquishment oftemtorìal

rights has no application here. (Md. Br. at 44-47).
30 See Marine Railway & Coal Co. v. United States, 257 U.S. 47, 63-64 (1921) (1785 Compact "left the

question of boundary open to long contìnued disputes").
31 Maryland cites and discusses Angell on Watercourses (1824 and 4th ed. 1854). Md. Br. at 55-56.
32 Va. Br. at 46-49.
33 See supra notes 26-27 and accompanying text.
34 Those cases include The Montello, 87 U.S. (20 WalL.) 430 (1874); The Daniel Ball v. United States, 77

U.S. (10 WalL.) 557 (1870); The Propeller Gennessee Chiefv. Fitzhugh, 53 U.S. (12 How.) 443 (1851);
Peyroux v. Howard, 32 U.S. 324, 331 (1833); Middlekauffv. LeCompte, 132 A. 48 (Md. 1926); and
Binney's Case, 2 Bland 99 (1829).
3S See Glenn 1. MacGrady, The Navigability Concept in the Civil and Common Law: Historical

Development, Current Importance, and Some Doctrines That Don't Hold Water, 3 Fla. St. U. L. Rev. 511,
587-605 (1975).
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. waters,36 undercuts any inference that the drafters intended by the use of the word

"navigation" that the Compact apply only to the tidal reach of the River. It also undercuts

Marland's argument that Marland citizens as a matter oflaw owned the bed of the

River and that, the Compact, if applied to the non-tidal reach, would have been at odds

with that ownership.

Even assuming that Marland's contention were correct and that the courts both

in Marland and in Virginia at the time would have legally defined certain waters as

"navigable" (and thus publicly owned) by reference to tidality alone, that assumption

begs the question. The question is not what the law of navigabilty was in 1785 but rather

what the men who drafted and enacted the Compact intended when they used the words

"River Patowmack" and "navigation". There is nothing to permit-much less compel-a

. reasonable inference that the use of the word "navigation" was intended by the drafters

and enactors to define "River Patowmack" by a legal definition of navigability and to

restrict-by implication-the term "Patowmack River" to tidewater. It is much more

likely that the "navigability" that concerned them was navigabilty in fact. There is no

reason to think that they would have wanted to prevent obstructions to navigation in only

one section of the River and would have used a legal definition to accomplish that

unlikely limitation without saying so.

Furthermore, in focusing on the word "navigation," Marland dismisses the use of

the word 'jurisdiction" in the Preamble's phrase "navigation and jurisdiction." Marland

relies on the Marland Circuit Court's opinion in United States v. Great Falls

Manufacturing CO.37 for the proposition that, notwithstanding the use of the term

. 36 See supra notes 26-27 and accompanying text.
37 See supra note 22.
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'jurisdiction," Aricle VII is the only Aricle that "'could be construed as applying to the

river above tide.'" Md. Br. at 50-51 (quoting United States v. Great Falls Manufacturing

Co. at 7).38 Thus, the argument is that because some provisions have tidewater as their

principal focus, the complete Compact applies only to tidewater even if some provisions

by their plain terms apply to the entire River. Marlaid thus seeks to overcome the plain

meaning of Aricle VII by suggesting that the draftsmen and enactors ofthe Compact

should have included language making crystal clear their intent to make the Compact

applicable to the non-tidal portion ofthe River. This, according to Marland, is because

emphasis on activity affecting the tidewater portion of the Potomac shows that the temi

"river Pawtomack," no matter where or how it is used, meant only the tidewater

portion.39 That cart is indeed before the horse. As demonstrated above in this section, it is

simply not the case that all, or even most, of the Compact's Aricles are limited to

tidewater. Without that premise, there is no support for Marland's contention.

The use of the terms "naval office," "naval officer," "sailng," "harbor," "port,"

"wharf," "quarantine," "ballast," '~lighthouse," "beacon," and "piracy" also does not

support the proposition that the Compact has no application beyond the tidal portion of

the River. In context, and read carefully, some Aricles may have more applicability or

even total applicabilty to the tidal portion while others, by their terms, clearly apply to

the entire River. Even accepting as true that the Compact's drafters were principally

concerned with tidal waters does not prove a fortiori that the Compact was intended to

apply exclusively to such waters.

38 The court specifically refers to Article ix, but clearly means Article Vii'
39 See, e.g., Hoffman Aff. at 60 ("If the coinssioners had wanted the Compact to refer to ìnland portions

of the Potomac, they almost certainly would have used the phrase ~ìnland navigation,' or specified 'above
tidewater. "').
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In sum, contract interpretation and statutory construction rules permit no

conclusion other than that Aricle VII of the Compact by its clear language grants

Virginia the authority to "mak~" and "carr out" "improvements" from the Potomac

shore adjoining its lands along the entire Potomac, provided that its improvements do not

obstruct or injure the navigation of the River. Analysis of the remainder of the Compact

only affrms that conclusion.

3. Historical Context of the Compact

Marland has also argued that whether or not the Compact is ambiguous, resort

must be had to extrinsic documents to place the Compact in its proper historical context.

(Oral Arg. Tr. at 68).40 It bases that argument on analogies to the Cour's interpretation of

royal charters and grants as well as the United States Constitution.41 However, Marland

has cited no authority to contradict the rule for interstate compacts that where the

language of the compact is clear and unambiguous, that language is conclusive and no

evidence extrinsic to the compact need be considered.42

40 Maryland has also argued that historical documents should be consulted because the Compact's language

is ambiguous. (Oral Arg. Tr. at 68.) Either way, the conclusion is the same.
41 See Vermont v. New Hampshire, 289 U.S. 593, 605 (1933) (constrìng an order of the King-in-Councìl to

determne the Vermontlew Hampshìre boundary); Rhode Island v. Massachusetts, 45 U.S. 591, 629 -

(1846) (constring an ambiguous charter from the Kìng of England and the Councìl of Plymouth to the

Plymouth Colony); Martin v. Waddell, 41 U.S. 367,411 (1842) (constrìng a charter from the King of
England to the Duke of York); Rhode Island v. Massachusetts, 37 U.S. 657, 723 (1838) (constrìng the
scope of the Court's ongìnaljurìsdiction under the Constitutìon).
42 See Oklahoma v. New Mexico, 501 U.S. 221, 235 n.5 (1991) (statìg that a Compact is a statue and a

contract and that the Court has looked to legislatìve history and other extrìc materìal when required to
interpret a statute that is ambiguous); Texas v. New Mexico, 462 U.S. 554, 568 (1983) (looking at
negotiating history where the compact itself did not expressly address the relevant issue); United States v.
Texas, 339 U.S. 707,715 (1950) (stating that ìn original actions, the Court is always liberal ìn allowìng full
development of the facts, and introduction of evidence ìn a hearig is essentìal where the meanìng of
documents was to be found in diplomatìc correspondence, contemporar constrction and the like, but
declìning to require such a hearig because the text of the Congressional resolutìon was clear); Arizona v.

California, 292 U.S 341, 359-60 (1934) ("when the meanìng ofa treaty is not clear, recourse may be had to
the negotiatìons, preparatory works, and diplomatìc correspondence of the contracting parties to establish
its meaning").
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Nevertheless, for purposes of completeness and thoroughness, a discussion of

contemporaneous documents and subsequent events follows. This review confirms

exactly the same conclusion-the rights guaranteed by Aricle VII oftlÌe Compact apply

to the entire Potomac. It should be clearly understood, however, that because I have

found the Compact unambiguous on its face, this additional review is not compelled.43

a. Negotiation of the 1785 Compact

Efforts to resolve Potomac River-related questions sputtered and faltered until,

after cessation ofhostirities with the British, the coalescence of mutual concerns

regarding jurisdiction over and navigation on the Rivers Potomac and Pocomoke and

Chesapeake Bay led to the two States' adoption of substantially similar resolutions

authorizing negotiations for regulation of the Potomac. Virginia's 1784 resolution read:

Whereas, great inconveniences are found to result from the want of
some concerted regulations between this State and the State of Maryland,
touching the jurisdiction and navigation of the river Potomac;
Resolved, That George Mason, Edmund Randolph, James Madison,jun.,
and Alexander Henderson, Esquires, be appointed commissioners; and that
they, or any thee of them, do meet such commissioners as may be
appointed on the par of Marland; and, in concert with them, frame such
liberal and equitable regulations concerning the said river, as may be
mutually advantageous to the two States; and that they make report
thereof, to the General Assembly.44

The joint 1784-85 resolutions had been preceded by an attempt to the same end

that, for varous reasons, had not succeeded. On December 10, 1777, Virginia had

43 See Garcia v. United States, 469 U.S. 70, 75 (1984) ("Notwithstandìng petitioners' argument to the

contrary, we are satisfied that the statutory language with which we deal has a plain and unambiguous
meaning. Whìle we now turn to the legislative history as an additional tool of analysis, we do so with the
recognition that only the most extraordìnary showìng of contrary ìntentions from those data would justify a
lìritatìon on the "plain meaning" of the statutory language. When we find the terms of a statute
unambiguous, judicial inquiry is complete, except in "'rare and exceptional circumstances. '" (quoting. TV A
v. Hil, 437 U.s. 153, 187 n. 33 (1978) (quotìng Crooks v. Harrelson, 282 U.S. 55,60 (1930)))).
44 Journal of the House of Delegates of the Commonwealth of Virginia at 84 (1784) (White Ed. 1828)

("Journal of the Virginia House of Delegates (1784)" (emphasis added).
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appointed Commissioners to meet with Marland "in order to adjust the rights ofthe use,

and navigation of, and jurisdiction over, the Bay of Chesapeake, and the Rivers

Patowmack and Pocomoke.,,4s In response, on December 21, 1777, Màrland similarly

appointed Commissioners whose instructions charged them to endeavor to obtain

agreement "that the use and navigation of the Rivers Patowmack and Pocomoke shall be

free to the subjects of both States, and to all other persons trading to either State, and that

the said Rivers be considered as a common highway, free to all persons navigating the

same.,,46 That resolution reflected the November 25, 1777 sentiment of the Marland

Senate, which proposed a letter to the Assembly of Virginia stating that the legislatures of

each State ought to confirm "the free navigation and use of the Rivers Patowmack and

Pocomoke, and of that par of the Bay of Chesapeake within the limits of Virginia,

together with the jurisdiction, as heretofore respectively exercised by each State.,,47 In the

1777 resolutions, as in the 1784-85 resolutions themselves, the instrctions spoke of the

"River Patowmack" without modification or limitation.

There is nothing in the voluminous documentation submitted by the paries to

indicate that any of the negotiators ever expressed any opinion that the phrase "River

Patowmack" in the Compact had anything other than its natural meaning; namely, the

entire River. Although George Mason and Alexander Henderson, the two Commissioners

who negotiated the Compact of 1785 on Virginia's behalf, did not see Virginia's 1784

authorizing resolution before they negotiated the Compact, their assumption about what

the resolution authorized demonstrates that they in fact negotiated about Virginia's rights

4S Journal of the Virginia House of Delegates (1777) at 74 (emphasis added).
46 Votes and Proceedings of the Maryland Senate (1777) at 30 (emphasis added).
47 ¡d.
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to the entire River. Mason's letter of August 9, 1785, to James Madison, wrtten over four

months after negotiating the Compact, states his belief, one apparently shared by his

fellow negotiator Alexander Henderson, that the negotiators' authority was the same as it

had been in the 1777 resolutions, and that that authority extended to negotiating

jurisdiction over the entire River, not just a portion of it:

(I)t was natural for us to conclude that these last Resolutions had pursued
the Style of the former respecting the Jurisdiction of the two States; as
well as that this Subject had been taken up, upon the same Principles as in
the year 1778;48 when Comrs. were directed to settle the Jurisdiction of
Chesapeake Bay & the Rivers Potomack & Pocomoke; in which
Sentiments, Mr. Henderson, from what he was able to recollect of the
Resolutions, concurred.49

Given the understanding by George Mason and his fellow Virginia negotiator that their

charge was "to settle the Jurisdiction. . . of the River(J Potomack," without qualification

as to length, it is most unlikely that Mason and Henderson would have negotiated a

compact that applied only to less than one third of the River and would have done so

without giving any indication in the Compact ofthat crucial limitation.

Before the Compact was negotiated and before he had seen the Compact as

drafted, James Madison had written letters in which he focused on the tidal stretch of the

Potomac and on Chesapeake Bay.so From those letters, Marland argues that the phrase

48 Mason is plainly referrìng to the December 1777 resolutions.
492 Rutland, Mason Papers, at 827 (Letter from Mason to Madison (Aug. 9, 1785) (emphasis in orìgìnal)).
so See 8 Rutland, Madison Papers, at 20 (Letter from Madison to Jefferson (Apr. 25, 1784)) ("Among

others I suggested to your attention the case of the Potowmac, having in my eye the river below the head of
navigation. It wil be well I think to sound the ideas of Maryland also as to the upper pars of the N. branch
of it. The policy ofBa(l)tìrore wil probably thwar as far as possible, the openìng of (it); & without a very
favorable constrction of the right ofVìrgìniaand even the privìlege of using the Marland bank it would
seem that the necessary works could not be accomplìshed." (alterations in ongìnal); ¡d. at 225 (Letter from
Madison to Jefferson (Jan. 9, 1785)) ("This Resolution (regardìng communication to Pennsylvania about
leave to clear a road from the Potomac to waters connected with the Ohio River) did not pass tìl it was too
late to refer it to GenI. Washington's negocìations with Maryland. It now makes a part of the task alloted to

the Coinssrs. who are to settle with Maryd. the jurìsdiction and navigation of Potowmac below tìde
water."); /d. at 268 (Letter from Madison to Jefferson (Apr. 27, 1785)) ("I understand that Chase and
Jennifer on the par of Maryland, Mason & Henderson on the part ofVirgìnia have had a meeting on the
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"River Patowmack" in the Compact necessarly was intended to apply to only the tidal

portion ofthe River. The letters James Madison wrote to Thomas Jefferson on April 
25,

1784, Januar 9, 1785, and April 27, 1785 shed no light on the languagè of the Compact.

Unlike his parenting role for the United States Constitution, Madison, although appointed

as a commissioner, was not present at the Mount Vernon conference of March 25-28,

1785, at which the Virginia and Marland representatives drafted the Compact, and had

no paricipation in the drafting of the Compact language. No document suggests that after

that language was drafted Madison or any negotiator ever expressed an opinion limiting

the natural scope of the phrase.

The meaning of the Compact canot be derived from the views of a single

individual who took no part in drafting it. Even for negotiators:

It is beyond cavil that statements allegedly made by, or views allegedly
held by, "those engaged in negotiating the treaty which were not embodied
in any writing and were not communicated to the governent ofthe
negotiator or to its ratifying body," are of little use in ascertaining the
meaning of compact provisions.

Oklahoma v. New Mexico, 501 U.S. 221, 236-37 n.6 (1991) (quoting Arizona v.

California, 292 U.S. 341,360 (1934)); cf Garcia v. United States, 469 U.S. 70, 76

(1984) ("We have eschewed reliance on the passing comments of one Member, and

casual statements from the floor debates." (citations omitted)). Madison was even further

removed. He was not even "engaged in negotiating" the Compact.

proposition of Vìrga. for settling the navigation & jurisdiction of Potowmack below the falls, & have
agreed to report to the two Assemblies, the establishment of concurrent junsdictìon on that river &
Chesapeak. ").
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Even assuming that Madison believed the Compact that was being negotiated in

1785 would apply only to the tidal reach of the Potomac,Sl his letters canot undo what

the Compact as negotiated and enacted actually says. There is no evidence that anyone

of Madison's letters was ever communicated to any Compact negotiator or to anyone else

other than the addressee, Thomas Jefferson. Only his last letter (that to Jefferson of April

27, 1785) was written after the Compact was actually negotiated and drafted, and even

that letter was based on only second-hand reports of the Compact that had been

negotiated. 
52 As of the time Madison wrote that letter, he had stil not seen the Compact

or discussed it with any of the Commissioners who negotiated it. There is no sign that,

when Madison leared of the terms of the Compact as negotiated, he raised any objection

to its full reach (which stood in contrast to the portion of the River mentioned in his prior

letters) and there is no evidence that anyone in the Virginia legislature ever believed that

the Compact they ratified applied to anything less than the full length of the Potomac

River.S3 Without any showing that either the negotiators or the legislative bodies that

ultimately adopted the Compact shared Madison's limiting view (ifhe held such), his

letters are not helpful in determining the intent of the negotiators in drafting, or of the

legislators in approving, the Compact.

-
SI Madison's letter of Aprìl 25, 1784, suggests that he thought it wise to reach some agreement about the

non-tidal reach of the Potomac River as well. See supra note 50.
S2 Madison's letter states that he "understands" that the negotiators met and that "(t)he most amìcable spirìt

is said to have governed the negocìation." 8 Rutland, Madison Papers, at 268 (Letter from Madison to
Jefferson (Apr. 27, 1785)).
S3 Madison did guide the Compact though the Vìrgìnia Assembly through "adroit floor maagement," 2
Rutland, Mason Papers, at 814 (Ed. note), but there is no evidence that Madison believed, after he had seen
the Compact, that it was limìted to the tidal reach. Nor is there any evidence that he shared such a view
with the other legislators or that they agreed with hìr.
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b. The Potomac Company

In the same period of time that Marland and Virginia were commissioning the

negotiation of the 1785 Compact, the two States, by joint legislation, charered the

Potomac Company to improve navigation in the non-tidal par ofthe River. Although

substantially contemporaneous, neither the Compact nor the Potomac Company Charter

mentions the other. From this, Marland syllogistically argues that:

The legislatures and the prominent people involved in both projects were
aware of the Compact and Charer language.

Neither document mentions the other and the Company's records contain
no reference to the Compact.

Therefore, the Charer was intended to apply only above the tidal reach and the
Compact was intended to apply only to the tidal reach.

Analysis of the Compact and the Charter does not support Maryland's argument. The two

documents are by no means mutually exclusive. They are entirely compatible and were

meant to work together.

The language of and circumstances surrounding the Potomac Company Charer

show clearly that, not only do the Charer and the Compact have no necessar

incompatibility, the Charer drves home the Compact's intended applicability to the

entire River. The Charter, by its express terms, applies only above the tidal reach of the

River. The Compact conspicuously has no such limitation. The Company's purpose was,

by the terms of its authorizing legislation, to "open and extend" the navigation of the

Potomac. Both legislatures obviously wanted the Potomac Company to achieve the

intended result and desired that, ifthat goal were reached, the non-tidal stretch ofthe

River would remain open to navigation. The stated goal of Aricle VI of the Compact was

thus to maintain the Potomac River as a "common highway... for navigation." Likewise,
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the Potomac Company Charer declared the River, after the payment oftolls, a public

highway. To accomplish its goal, the Potomac Company was granted the ability to raise

capital and fund its projects through subscriptions and was given the liInited power to

impose tolls at three specified points on the River in amounts that the States specifically

prescribed. 
54 Thus, the Potomac Company was already available in concept to

supplement the 1785 Compact by performing specific work necessar to fulfill some of

its goals.

In addition, Aricle VIII of the Compact provided that any legislation "necessar

for preserving and keeping open the chanel and navigation (ofthe River)" must be

jointly enacted by the compacting States. The Potomac Company, charered by

concurrent legislation of Maryland and Virginia for the very purose of opening and

keeping open to navigation the river chanel from "tide water to the highest place

practicable on the north branch,"ss is completely compatible with, and facilitates, Aricles

VI and VIII of the Compact. The only reasonable conclusion is that, in accordance with

the Compact's stated goal of keeping the River open for navigation, the States that

charered the Company and nearly contemporaneously negotiated the Compact intended

that the Compact apply to the entire River to keep it open to navigation for all time.

One ofthe Compact's negotiators, as well as the Supreme Court itself much later,

expressed the very same view. Thomas Stone, a Marland negotiator of the 1785

Compact, wrote to George Washington:

It gives me much pleasure to know that our act (of Marland) for
opening the navigation of Po to mack arrved in time to be adopted by the
Assembly of Virginia. Ifthe scheme is properly executed I have the most
sanguine expectation that it wil fully succeed to the wishes ofthose who

S4 Potomac Company Charter, Arts. II and ix.
ss ¡d., Preamble.
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are anxious to promote the wellfare ofthese States and to form a strong
chain of connection between the western and Atlantic (state) governents.
Mr. Jenifer, Johnson, Chase and myself are appointed commissioners to
settle the jurisdiction and navigation of the bay and the rivers Potomack
and Pocomoke with the commissioners of Virginia. We have also
instructions to make application to Pennsylvania for leave to clear a road
from Potomack to the western waters.

Letter from Thomas Stone to George Washington (Jan. 28, 1785), quoted in John M.

Wearouth, Thomas Stone National Historic Site Historic Resource Study 47-48 (1988)

(alterations in original)). Stone clearly saw the Potomac Company, the upcoming

compact negotiations with Virginia, and the plans to make application to Pennsylvania as

complementary pieces of the same mission. Much later the Supreme Court expressed the

same thought in Marine Railway & Coal Co. v. United States, 257 U.S. 47, 64 (1921):

(W)ith a view to opening up a route to the West (the Compact) provided in
Aricle 6 that the Potomac should be considered as a common highway for
the purposes of navigation and commerce to the citizens of Virginia and
Marland.

One common goal was to make the Potomac a highway from the Chesapeake to the West.

Thus, as noted in a letter of a Compact negotiator and later in the Court's statement, the

two documents work together to achieve some of the same goals and are by no means

mutually exclusive.

Maryland asserts that comparng the language of the Potomac Company Charer

with that of the 1785 Compact demonstrates in three different ways that the Compact

does not apply above the tidal reach. It first argues that the charges permitted by the

Compact and the Charer, respectively, are not the same because they pertain to different

sections ofthe River. (Md. Br. at 41-42.) Thus, Maryland says, the Charer authorized

the collection of tolls on commodities transported through the locks and canals it was to
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build while the Compact eliminated the right to impose tolls and also limited the right to

impose "port duties" and other charges. The simple answer, however, is that the Compact

did not eliminate the right to impose tolls. Aricle I of the Compact recites that Virginia

wil not impose any tolls "on any vessel whatever sailing through the capes of

Chesapeake bay to the State of Marland or from said State to said capes outward

bound." No sleight of hand can transform that language into something inconsistent with

permitting the Company to impose tolls at three locations on the non-tidal par of the

River. The fact that certain portions of the Compact are directed to the tidal reach of the

Potomac canot be twisted into a conclusion that the entire Compact was intended to

apply exclusively to the tidal reach. A review of the Compact language in Aricles II, III,

iv, V, and VI compels the very same conclusion. 
56

Marland's second argument is that Aricle XII of the Compact and Section X of

the Charer are irreconcilably in conflct. That argument likewise fails on examination.

Charer Section X permitted the Company to collect tolls at three specified locations on

the River. Compact Aricle XII, as subsequently enacted, gives "citizens of either state

having lands in the other. . . full liberty to transport to their own state the produce of such

lands, or to remove their effects, free from any duty, tax or charge whatsoever." The

Compact provision is strictly limited to a citizen who owns land in the other State and to

S6 Article II is an undertaking by Maryland that Vìrginia's vessels may enter Maryland's rivers "as a

harbour, or for safety agaìnst an enemy without the payment of any port duty, or any other charge." This
Article says nothing about the imposition of tolls upon the transport of commerce up and down the River.
Article II exempts vessels of war from the payment of any port duty or other charge. Article iv exempts
from the payment of any port charge any vessel smaller than a certaìn sìze belongìng to Vìrginians or
Marylanders that is trading from one State to the other and has only produce of those States on board.
Artìcle V, whìch deals with merchant vessels navigating "the River Patowmack," proportionately divides
the tonnage rates accordìng to the commodities camed to or taken from a partìcular state. Article Vi names
the River Patowmack as a common highway but says nothìng either way about the ìrposition of tolls.

These Articles contain no prohibition on tolls and the focus of several of these Artcles on the tidewater
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the transportation of his own property to the State of his citizenship. It does not provide a

wide exemption for tolls for all transportation by all persons on all parts of the River and,

therefore, does not constitute an "irreconcilable conflct" with the Charer. Rather, it is a

narow exception, capable of conflct with the Charer only by use of an active

imagination that conjures up the unusual circumstance where a Marland or Virginia

resident wants to transport produce or effects from the land he owned in the non-resident

State, up or down the River through one ofthe three toll points ofthe Potomac Company,

to the State of his citizenship. Even then, it is simply a deliberate and narow exemption

from tolls for a very limited class. In the face of the other overwhelming evidence, that

very rational exemption is a slender reed upon which to rest a conclusion that the Charer

and the Compact are in hopeless conflct if the Compact applies to the entire River.S7

Marland's third argument is that Section xix of the Charer is duplicative of

Aricle xii of the Compact. Compact Article Xii, as noted, governs transportation across

the River of goods produced on lands in one State that are owned by a citizen of the other

State. Charter Section XIX is not similarly tied to land ownership. It simply provides that

the produce carred or transported through locks or canals may be sold free from any

duties other than those imposed for similar commodities ofthe State in which they

portion of the River neither limits the scope of the term "river Patowmack" in Aricle V nor constitutes a
limitation of the Compact's scope to the tidal reach of the River.
S7 Nor do the condemnation provisions ìn the Potomac Company Charter, 1784 Md. Acts, ch. 33, §§ 11, 12;

1785 Va. Acts ch. 43 §§ 11, 12, demonstrate that the Compact and the Charter were to be mutually
exclusive. The argument that compensatìon provisions sìrlar to those in the Potomac Company Charter
would appear ìnthe Compact if it applied above tìdewater completely ignores the reason condemnation
powers were necessary in the Charter. The Potomac Company needed the condemnation powers ìn order to
condemn shore land of riparìan owners. Ownership of the riverbed had not been settled ìn favor of
Maryland cìtìzens as of 1785. Nor is there evidence that the Compact drafters thought that it had. There is
thus no reason to conclude that the Compact drafters would have thought that by grantìng fishing or
constrction rìghts to Virginians, the Compact would violate any private propert rights of Maryland
citìzens, thus requirìng condemnation powers ìn the Compact. The ìnclusion of a condemnation provision
was necessary in the Potomac Company Charter but not in the Compact.
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happen to be landed. The sections address different subject matter and are in no way

duplicative.

The nature of the Charer vis-à-vis the Compact must be kept in'mind. The

projects and the purpose ofthe Potomac Company are by nature and design of limited

scope and duration.s8 As men of affairs, the Compact negotiators certainly recognized

both the limited nature and the speculativeness of the Company's undertaking. After all,

the Compact was drafted at a time when the success of the Potomac Company and its

length of existence were matters of great uncertainty-the Potomac Company had not yet

held even its first meeting. The Compact of 1785, in contrast, is a document intended tö

govern the jurisdiction and regulation of the Potomac indefinitely, and is therefore

broader in scope. In the terms of the Maryland resolution, the Compact negotiators had

been given "full power, in behalf of (the) state, to adjust and settle the 
jurisdiction to be

exercised by the said states respectively, over the said waters (including "the river

Patowmack") and the navigation of the same."S9 Several ofthe Compact's broader and

more basic regulatory provisions, which are not duplicated in the Charter, demonstrate

the Compact's much broader scope.60 That broader scope in subject matter and in likely

S8 Maryland has' argued that the Potomac Company's nghts to its tolls "for ever" indicate the intention of

longevity for the Potomac Company Charter. Md. Sur. Br. at 8"9. This interpretation ignores the substantial
contìngencies expressly placed on that right. See, e.g., 1784 Md. Laws ch. 33, § 17 (tolls allowed only if 

the

Company makes the river capable of navigation by vessels drawing one foot of water); § 18 (Company
receives no benefit unless it begins work withìn one year and navigatìon is ìrproved as contemplated ìn the
Charter within thee years from Great Falls to Fort Cumberland and within ten years from Great Falls to
tìdewater).
S9 1784-85 Md. Acts, Resolutions Assented to November Session, 1784, Resolution 12.
60 Those provisions include Artcles VII (protectìng propert nghts along the shores of the River, the rìght

to make ìrprovements extending ìnto the River, and the public rìght of fishìng), VII (providing for
concurrent legislation to preserve fish and keep the River open for navigation), X (settìng fort

junsdictional rules for crìres), and XI (allowing seìzure of propert for violations of commercial
regulations for persons "carring on commerce in Patowmack ... rìver()" and setting fort rules for servìce
of process).
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longevity explain what little, if any, duplication may be found between the Compact and

the Charer.

In short, Marland's comparson arguments amount to no more'than an assertion

that because the Charer applied above the tidal reach the Compact could not. To state the

arguent is to rebut it.

D. Subsequent History ofthe Compact of 1785

1. Black-Jenkins Award of 1877

The activities of 1785 addressed issues of jursdiction and navigation but did not

address the long-simmering boundary dispute between the States. The precise location 'of

the boundar was stil undetermined and remained so until, in 1874, the two States

submitted the "true line of boundary" to binding arbitration by a panel including Jeremiah

S. Black, Wiliam A. Graham, and Charles A. Jenkins.61 On Januar 16, 1877, the

arbitrators issued their Award, sometimes referred to as the "Black-Jenkns Award," and

their accompanying Opinion. The arbitrators placed the Potomac River boundary at the

low-water mark on the Virginia shore.62 Both States ratified the Award in 1878, and

Congress gave its consent the following year.63

The Black-Jenkins Award provides an independent basis for concluding that

Virginia's right to build improvements appurtenant to the southern shore of the Potomac

extends to the entire length of the River. Clause iV of the Award granted to Virginia "a

right to such use of the River beyond the line of low-water mark as may be necessary to

the full enjoyment of her riparian ownership, without impeding the navigation or

61 1874 Va. Acts ch. 135; 1874 Md. Laws ch. 247; 1875 Va. Acts ch. 48. When Graham died in 1875, J.B.

Beck replaced hìr. 1875 Va. Acts ch. 48.
62 Black-Jenkìns Opìnion at 15-16, 18.
63 See 1878 Md. Acts ch. 274; 1878 Va. Acts ch. 246; Act of March 3,1879, ch. 196,20 Stat. 481.
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otherwise interfering with the proper use of it by Maryland, agreeably to the compact of

seventeen hundred and eighty-five." (emphasis added). That Award is not by its terms

restricted to any portion of the River and must be read to mean what it plainly says.64

Even if the language of the Award were not clear enough on its own, its authors

made perfectly clear in their Opinion that the Award applied to the entire length of the

River. Although the arbitrators noted that they were "not authority for the construction of

this compact, because nothing which concerns it (was) submitted to" them, they went on

to say: "but we canot help being influenced by our conviction (Chancellor Bland

notwithstanding) that (the Compact) applies to the whole course of the River above the-

Great Falls as well as beiow.,,6s

Significantly, the Opinion makes clear that the arbitrators independently based

their Award in Clause iv on the doctrine ofprescription66-that as a result of Virginia's

use ofthe river bank to the low water mark "from the earliest period of her history,,,67 she

had eared the rights upheld in Clause iv. Although the arbitrators believed they entered

their Award "agreeably to the Compact of 1785," the arbitrators also found, independent

ofthe Compact of 1785, that Virginia had gained the right "to erect any structures

connected with the shore which may be necessary to the full enjoyment of her riparian

64 Black-Jenkìns A ward, Clause iv (emphasis added). The phrase "agreeably to the compact of seventeen

hundred and eighty-five" shows that the arbitrators believed the Award, based on prescnption, subject to
the requirement of not impeding navigation or fishing on the opposite shore, was entirely consistent with
the rights and lìritations ìn Compact of 1785. Exclusion of over two-thirds of the nver'slength from those

rights would require clear expression.
6S Black-Jenkins Opìnion at 16.

66 See Smoot Sand and Gravel Corp. v. Washington Airport. Inc., 283 U.S. 348, 350-51 (1931) (Black-

Jenkìns A ward held that the low-water mark for the boundary was established by prescription and

lrescrìption was a suffcient basis for the decision, independent of the 1785 Compact).7 Black-Jenkins Opinion at 15.
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ownership" as a result of its continuous use of the south shore of the River for a great

many years.68

2. 1896 Joint Legislation

In complete accord with Clause iv ofthe Black-Jenkins Award, the treatment of

the Compact by both States later in the 19th Century further undercuts Marland's

argument that the Compact does not apply above the tidal reach. In 1896, Virginia and

Marland (along with West Virginia) passed concurrent legislation to protect certain fish

in the River.69 This legislation, exactly the tye of concurrent State action contemplated

in Aricle VIII of the Compact, both specifcally referred to the Compact and expressly

applied only to the non-tidal reach of the River. The adoption ofthis legislation

demonstrates both States' recognition of the Compact's applicability above tidewater.

3. Potomac River Compact of 1958

Some forty-five years after the West Virginia v. Maryland decision, Virginia

sought and was granted leave to fie an original action against Maryland. Virginia v.

Maryland, 355 U.S. 269 (1957). Retired Justice Stanley F. Reed, acting as Special

Master, persuaded the paries to settle their dispute amicably. The Potomac River

Compact of 1958 resulted. It was adopted by both States and duly consented to by

Congress.70 Although it superseded the 1785 Compact, it specifically preserved the

. rights-including access rights-granted in the 1785 Compact's Aricle VII.

The 1958 Compact preserved the rights of Aricle VII of the 1785 Compact by

providing that:

68 ¡d. at 15-16.

691896 Va. Acts ch. 627; 1896 Md. Laws ch. 427.
70 See supra note L
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The rights, including the privilege of erecting and maintaining wharves
and other improvements, ofthe citizens of each State along the shores of
the Potomac River adjoining their lands shall be neither diminished,
restricted, enlarged, increased nor otherwise altered by this compact, and
the decisions of the courts construing that portion of Aricle VII.ofthe

Compact of 1785 relating to the rights of riparian owners shall be given
full force and effect.71

This provision plainly applies to the entire Potomac River, not to any segment of

it, and placement of that language in the context of the entire 1958 Compact corroborates

that conclusion. Aricle II of the 1958 Compact specifically establishes the limited

"terrtory in which the Potomac River Fisheries Commission shall have jurisdiction,"

whereas Aricle VII, Section 1 applies without limit to the "Potomac River." The specific

limitation of the Potomac River Fisheries Commission's jurisdiction to "those waters of

the Potomac River enclosed within the ... described area," 1958 Compact, Ar. II, carres

the strong implication that other provisions of the Compact that by their terms apply

generally to the "Potomac River" are free of any geographic limitation whatever.72

E. Marland's Claim of Acquiescence by Virginia

Finally, Marland contends, citing Marland judicial decisions and positions

allegedly taken with regard to them by the Virginia legislature and the Virginia Attorney

General, that Virginia has in the past acquiesced in Maryland's present position on the

issue now before me and that the doctrine of acquiescence and prescription bars

Virginia's claim.

71 1958 Compact, Article VII, Section 1 (emphasis added).
72 The portion of Article VII, Section 1 that gives effect to "the decisions of the cours constring that

portion of Article VII of the Compact of 1785 relatìng to nghts of riparian owners," protects those
decìsions as to prìvate riparìan owners in either compactìng State who have litigated those rights and
accepted the results. However, such decisions could affectthis dispute between sovereigns only to the
extent they were rendered by the Supreme Cour of the United States. See West Virginia ex rei. Dyer v.
Sims, 341 U.S. 22,28 (1951). Thus, the Compact statement givìng "full force and effect," as applied to the
decisions of either State's court, cannot transform those decìsions ìnto bìndìng authority against the other

State in this original action.
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Application of the doctrine of acquiescence and prescription can cause a state to

lose its rights and foreclose a claim it could otherwise assert against another State. See,

e.g., Nebraska v. Wyoming, 507 U.S. 584,595 (1993); Illnois v. Kentucky, 500 U.S. 380,

388 (1991). However, that doctrine does not here bar Virginia from asserting that the

Compact applies to the entire length of the Potomac River. No evidence has been

presented that Virginia has ever acquiesced in any claim by Marland or in any holding .

of any Marland court that Virginia has no access rights above the tidal portion ofthe

Potomac.

In its assertion of acquiescence and prescription, Marland relies on decisions öf

the Marland courts expressing the view that the Compact applies only to the tidal reach

of the Potomac. As previously discussed,73 all of these cases except one were decided

prior to the Black-Jenkins Award of 1877. Virginia could not have acquiesced in

Marland's exclusive jurisdiction over the non-tidal reach of the Potomac River when the

Virginialarland boundary was yet to be finally determined, when it was stil a subject

of controversy between the States and when it was later to be submitted to binding

arbitration by both States. Furthermore, the Black-Jenkins arbitrators, in their Opinion,

expressly rejected the conclusion reached by Marland courts and, in Clause IV of their

Award by plain language applying to the entire length of the River, preserved Virginia's

access rights under Aricle VII of the Compact and in addition declared the doctrine of

prescription as an independent legal basis for those rights.74 Consequently, no possible

73 See supra notes 22-25 and accompanyìng text.
74 See discussion supra Part II.D.1.
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claim of acquiescence or prescription can be based on any ofthe Marland cases decided

prior to 1877 when the Award was issued and accepted by both States.7S

The adoption by Marland and Virginia in 1896 of concurent iègislation

regarding freshwater fishing above Little Falls underscores this conclusion.76 If Marland

had believed that the Compact did not apply above tidewater, and that as a consequence

Virginia had no rights in the River above the tidal reach, Marland would have had no

reason to join Virginia in enacting such joint legislation that specifically referred to the

Compact and applied only to the non-tidal portion of the River.

In the same way, the one Marland case decided after 1877 on which Marland ..

relies does not justify application of the acquiescence doctrine against Virginia. The

Court of Appeals of Maryland decided, in Middlekauffv. LeCompte, 132 A. 48, 50 (Md.

1926),77 that Marland did not need the concurrence of Virginia to prohibit the use offish

pots in the non-tidal stretch of the River because the Compact did not apply to that

portion of it. Virginia and its citizens, who were not paries in the case, could not have

appealed the decision.78 Virginia's Attorney General, however, notified Maryland that he

7S In addition to case law, Maryland points to an 1804 debate of 
the U.S. House of Representatives on a bil

to dam the Potomac chanel on the Virgìnia side ofa mid-river island near the Distrct of Columbia. See 14

Annals of Congress, 712-22, 792-811. Contrar to Maryland's contention, a careful reading of the entire
debate reveals no evidence that Representatìve John Randolph ofVìrgìnia, the bill's most active opponent,
had any thought that the 1785 Compact applied exclusively to the tidal reach. Representative Randolph
used the phrase '¡above the tide water" not with reference to Virginia's Compact rights, but rather with
reference to the recital contained ìn Virginia's 1789 Act ceding terrtory to the District of Columbia.
Randolph did not argue that Virgìnia had no Compact rìghts above tidewater. Rather, Randolph's argument
was that the Virginia legislature had ìntended to cede territory "above the tide water" that was "within her
limìts," a phrase that Randolph took to mean "exclusively withìn Vìrginia." Based upon the legislative
language, Randolph thus argued that the Virginia Legislature had not ìntended to cede any of its rights to
the Potomac because "(t)he river Potomac was the joint propert of the States of Maryland and Virginia
under compact between those States," id. at 711, and therefore, not "within her limts." At another poìnt, he
"demanded to be shown the conveyance by which Vìrginia had relìnquished her concurrent jurìsdiction
over the Potomac," suggesting no limìtation to any part of the River. ¡d. at 717.
76 See 1896 Va. Acts ch. 627,1896 Md. Laws ch. 427; supra Part II.D.2.
77 See supra note 22.

78 The individuals ìnvolved in the suit were all cìtìzens of Maryland or West Virgìnia. Middlekauff 132 A.
at 48.
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. disagreed with the case and Marland's limitation of the concurrent legislation to only

the tidal reach of the River and pointedly stated that Virginia continued to believe that the

Compact and the concurrent legislation adopted by Marland and Virginia applied to the

entire length of the Potomac.79 Thus, Virginia specifically did not acquiesce in

Middlekauffand continued to dispute Marland's position. Finally, Middlekaufffailed

even to mention what I consider the controllng authority, Maryland v. West Virginia, 217

u.s. 577 (1910), and some thirty years after Middlekauff Marland joined in the 1958

Compact that expressly preserved Virginia's rights under Aricle VII ofthe Compact of

1785.

These circumstances dispose of Maryland's claim of acquiescence.

III. CONCLUSION

. The Supreme Court's controllng decision of Maryland v. West Virginia

establishes that Virginia's rights of access to the Potomac River, including its rIght to

build improvements appurenant to the Virginia shore, apply to the entire length of the

boundar between Virginia and Marland. Even without that authority, the plain

language of Aricle VII of the Compact of 1785 (as later preserved in the Potomac River

Compact of 1958) unambiguously secures for Virginia the right to make improvements

connected to the Virginia shore along the entire Potomac River so long as those

improvements do not obstruct navigation. When consulted, the contemporaneous

documents and circumstances surrounding the negotiation and adoption of the Compact

only affrm that conclusion. I also reach the same decision based on the authority of

. 79 See Letter from John R. Saunders, Attorney General of 
Virginia, to Swepson Earle, Coinssioner of the

Maryland Conservation Departent (June 23, 1927), reprinted in 1927 Report of the Attorney General of
Virgìnia, at 182.
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Clause iv ofthe Black-Jenkins Award of 1877. Upon the conclusion ofthe proceedings

before me, i wil recommend that the Cour grant Virginia's Motion for Partial Sumary

Judgment, 
80

so By its counterclaim, Maryland contends that the constrction of ìrprovements appurtenant to the

Virgìnia shore of the Potomac is in any event subject to regulation by Maryland by vire of its police
power. That issue is not before me on Virginia's Motion, but must be resolved before I report my
recommended decìsion on this original action to the Supreme Cour.

43



  Number 134, Original

      In The
SUPREME COURT of the UNITED STATES

                                   
      

   STATE OF NEW JERSEY,

Plaintiff,
  v.

    STATE OF DELAWARE,

Defendant.
                                   

Before the Special Master
  The Hon. Ralph I. Lancaster, Jr.
                                   

                                                              

CERTIFICATE OF SERVICE
                                                              

The Undersigned hereby certifies that on this 27  day ofth

November counsel for the State of New Jersey caused true and
correct copies of the Motion to Strike the Expert Report of Joseph
Sax and The Legal Conclusions in the Expert Report of Carol
Hoffecker and the letter-brief and exhibits in support of the
motion to be served upon counsel for the State of Delaware in the
manner indicated below:

BY ELECTRONIC MAIL AND THREE COPIES BY FIRST CLASS MAIL

David Frederick, Esq.
Kellogg, Huber, Hansen, Todd, Evans and Figel PLLC

     1615 M Street
     Suite 400

Washington, D.C. 20036
     Email: Dfrederick@khhte.com

mailto:Dfrederick@khhte.com


BY ELECTRONIC MAIL AND TWO COPIES BY FIRST CLASS MAIL

Collins J. Seitz, Esq.
Connolly Bove Lodge & Hutz LLP
The Nemours Building
1007 North Orange Street
Suite 878

     Wilmington, DE 19801
Email: cseitz@cblh.com

STUART RABNER
ATTORNEY GENERAL OF NEW JERSEY

  By: /s/ Barbara L. Conklin        
Barbara L. Conklin
Deputy Attorney General

R.J. Hughes Justice Complex
25 West Market Street
P.O. Box 112
Trenton, New Jersey 08625

 (609) 984-6811

mailto:cseitz@cblh.com

	Page 1
	NJcertSTRIKE.pdf
	Page 1
	Page 2




